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SUMMARY: 


... The deportation of one person can shatter many lives. ... The requirements for naturalization es- 
tablished under the existing INA for individuals who have not served in the armed forces are: that an 
alien be a lawful permanent resident; be at least eighteen years of age; reside in the United States 
continuously for five years as a lawful permanent resident or, if married to an American citizen, three 
years, generally; reside for at least three months within the state in which the petition was filed; be a 
person of good moral character for five years, or in the case of an alien married to a United States 
citizen, three years prior to applying for citizenship; be "attached to the principles of the Constitu- 
tion .. . and well-disposed to the good order and happiness of the United States"; and be willing "to 
bear arms on behalf of the United States when required by the law, or. . . to perform noncombatant 
service in the Armed Forces of the United States when required by the law, or . . . to perform work of 
national impor ... 


HIGHLIGHT: For Donald W. Dowd, Professor Emeritus, Villanova University School of Law 


TEXT: 
[*245] I. INTRODUCTION 


Among punishments, few have the sting of banishment. The deportation of one person can shat- 
ter many lives. It separates spouses, mothers, or fathers from their children; the deportee from fami- 
ly, friends, possessions, and employment. Indeed, the deportee often is estranged, without prepara- 
tion, from his language, culture, and virtually all the things that make life worth living. The deporta- 
tion of those in later life is even more pitiful, as there is no time to adjust to the new world in which 
one is thrown and too much left in the old one to be forgotten. Socrates famously chose death. ™ 


The United States does not deport individuals--citizens or aliens--as punishment. This would be 
cruel and violate an individual's constitutional rights. ™ It does deport aliens as an administrative 
matter to ensure enforcement of its immigration laws. Yet to see the United States banish in later 
years the soldiers, sailors, and marines who in their youth gave of their bodies and minds for Ameri- 
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ca's protection is a heartless cruelty that should not be witnessed in silence. This is what the United 
States is now [*246] doing. ™ This article is written to explain how this came to pass and to argue for 
an immediate change in the law. 


Pursuant to the Immigration and Nationality Act ("INA"), only those classes of aliens permitted 
by Congress may remain in the United States. Among those classes of individuals who may not re- 
main are aliens who have entered the United States without inspection and permission; "* nonimmi- 
grant aliens, who although entering lawfully, either violated the conditions placed on their status or 
overstayed their period of authorized stay; ® and also immigrants, "° refugees, "’ and asylees, "® who 
although admitted for an indefinite period, become removable because of their actions while in the 
United States. The principal reason, although not the only one, that these indefinite, lawfully admit- 
ted aliens are placed in deportation proceedings is because of the commission of a crime. "? 


The United States now, and historically, has treated those aliens who were admitted for an indef- 
inite period, whether as lawful permanent residents, refugees, or asylees, as other countries would 
treat noncitizen "nationals" or "subjects." It requires these [*247] individuals to submit to the draft, 
™ to have an allegiance of political loyalty to the United States subjecting them to the death penalty 
for betraying that allegiance, ™ and itself treats the individuals when in uniform as American nation- 
als for a variety of purposes, including American jurisdiction in its Status-of-Forces Agreements. ™” 
Nevertheless, it holds an option to banish these indefinite aliens under the INA. 


During the 1990s, Congress dramatically increased the number of crimes that would subject an 
indefinitely admitted alien to removal proceedings and simultaneously limited the ability of immi- 
gration judges to provide, in their discretion, relief for these aliens from deportation. ™ These laws 
do not take into consideration the possibility that many of those aliens may have [*248] served the 
United States armed forces in the past. ™* If this lack of consideration was based on congressional 
ignorance, it was not of esoteric facts, but rather basic American history. A significant number of al- 
iens now, and in the past, have served in the United States armed forces. " Resident aliens have 
been conscripted in the drafts during the Civil War, ™ World War I, "’ World War II, "® and the Ko- 
rean ™ and Vietnam Wars. ™° Male aliens between the ages of eighteen and twenty-five, except 
nonimmigrants, are now required to register for the draft. ™ 


The Nationality Acts of the United States have consistently provided these individuals the right 
to apply for citizenship with lesser residency requirements than for other lawful permanent resi- 
dents. ™ Nevertheless, aliens who serve in the armed forces are not given automatic citizenship, nor 
are they assured that the citizenship they earn in the armed forces is permanent, as their citizenship 
may be stripped from them if they were to be separated from such service under less than honorable 
conditions. "** Since [*249] only citizens and nationals ™* are exempt from deportation, "” these vet- 
erans are subject to removal and permanent banishment from the United States. 


The administration of the immigration laws and the removal procedures are themselves a shift- 
ing labyrinth. "° However, [*250] presently a removal case begins when the Department of Home- 
land Security, through Immigration and Customs Enforcement ("ICE"), files a notice to appear, sub- 
jecting the individual to the jurisdiction of the immigration courts. "’” These courts, part of the Exec- 
utive Office of Immigration Review ("EOIR"), are in the Department of Justice and are delegated 
their authority by the Attorney General. ™? Counsel for ICE or the alien may appeal an adverse ruling 
to the Board of Immigration Appeals ("BIA") that is also part of the EOIR. "’? If the alien loses before 
the BIA, he must petition for a review of that ruling before the United States circuit court having ju- 
risdiction over the geographic area in which the immigration court that initially ruled is located. "° 
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There have been several cases that have now been appealed to the courts of appeals challenging 
removal orders of veterans by arguing that these aliens who, after their service, committed crimes 
[*251] rendering them removable are entitled to apply for citizenship. The immigration courts, alt- 
hough not having jurisdiction over applications for citizenship, "* have refused to stay or terminate 
removal proceedings against veteran aliens because these courts have reasoned that a conviction of 
an aggravated felony would deprive the veteran the requisite good moral character required for citi- 
zenship. The courts of appeals have, when reviewing these removal orders, concluded that the BIA 
correctly applied the law and affirmed the deportation orders. "” 


There have been a few other cases that have now been brought to the courts of appeals in which 
the alien has argued that he should not be removed because he has become, if not a citizen, then a 
noncitizen national of the United States by virtue of his oath of loyalty and service rendered in the 
United States armed forces. "” The aliens in these cases argue that they fit within the definition of a 
noncitizen national as "a person who, though not a citizen of the United States, owes permanent alle- 
giance to the United States." "** While there have been some cases finding that an alien can, by his 
own actions, render himself a noncitizen national, the BIA and the Ninth Circuit have concluded 
that only individuals born on certain outlying provinces may be nationals, regardless of the defini- 
tion in the INA. "” 


These decisions affirming deportation orders on noncitizen, wartime veterans have been criti- 
cized on narrow grounds that they have improperly interpreted the INA as requiring proof of good 
moral character when those aliens seek citizenship "°° and that the [*252] courts are ignoring the 
plain definition of a noncitizen national in the INA. "” 


The author finds that the courts have given a logical, albeit cold-hearted, interpretation of the 
INA with respect to the necessity of wartime veteran aliens proving good moral character to obtain 
citizenship. This interpretation is consistent with the historical practice of granting wartime veterans 
citizenship, as well as the statutory language and legislative history. This article argues, however, 
that the real issue in these cases is not whether the veterans obtain citizenship, but whether they 
should be deported from the United States. The author submits that Congress should be criticized 
for subjecting its noncitizen servicemen to potential removal without consideration of their service 
to the United States and the possible implications such service might have once the noncitizen ser- 
vicemen are thrown out of the country that they have served. These consequences, above and be- 
yond those that apply to the average long-term resident alien, include the potential loss of all na- 
tionality, criminal prosecution in their country of nativity, and subjection to the jurisdiction of the 
International Criminal Court ("ICC") for actions done in service to the United States. 


Given the large number of noncitizens now serving in the armed forces, it is foreseeable that oth- 
er noncitizen veterans of war will find themselves removed for relatively minor criminal offenses and 
potentially for offenses that might result from the psychological stresses imposed by their service to 
the United States. While there may yet be a court persuaded that a wartime veteran is a noncitizen 
national of the INA, the deference given by courts of appeals to the decisions of the BIA suggest that 
this is unlikely. Congress, it is here argued, should immediately amend the INA by providing all alien 
servicemen the equivalent status of a noncitizen national, regardless of whether their separation 
from the armed services is under honorable or other than honorable conditions. The grant of this 
status should be categorical and not, in the case of expedited citizenship, a reward for service, but 
because these aliens, by engaging in the military efforts of the [*253] United States, have acquired 
the traditional characteristics of a national of the United States and should be given a legal status 
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reflecting that basic fact. Simply put, the United States has a duty to protect those who protected it, 
regardless of their personal character. 


II. ALIEN MILITARY SERVICE & NATURALIZATION 


Aliens have voluntarily and by conscription participated in the American armed forces since the 
American Revolution. ™* Indeed, for most of the 19th century, the United States Army was staffed by 
great numbers of foreign-born men. Nearly half of the enlistees in the 1840s were reportedly aliens. 
"3 Over a half-million served in the Union Army during the Civil War. "*° Similarly, large numbers of 
foreign-born fought in World War I, World War II, and the Korean and Vietnam Wars. "* The mix- 
ing of soldiers from many [*254] nations, including men born in America, called to a common pur- 
pose in trying circumstances, created the "melting pot" where cooperation was necessary for survival. 
"4 Immigrants who became soldiers had to live, work, eat, train, socialize, and sleep together in the 
small confines of many small frontier military posts. This became, in essence, a crucible through 
which the foreigner became, culturally, the American. "” 


The first naturalization law of the United States required, among other things, residency in the 
United States, good moral character, and that the applicant take an oath to support the Constitution. 
"44 The Naturalization Act of 1795, "*° the Alien and Sedition Acts of 1798, ™° and the Naturalization 
Act of 1802 ™” [*255] maintained these requirements. The procedure at that time required that an 
alien interested in becoming a citizen file a notice of that intention in a court in the jurisdiction 
where he lived. ™ This commenced the period in which his character would be evaluated. ™? 


"Good moral character" is presently defined by the INA. However, rather than stating what "good 
moral character" is, the INA provides a list of characteristics that would negate good moral character. 
"5° Thus, anyone who is a habitual drunkard; commits any of a variety of criminal offenses, including 
any crime involving moral turpitude or any aggravated felony; or obtains income principally through 
illegal gambling, necessarily is found not to be of good moral character. "” The list, however, is not 
exhaustive and there is a long history, dating from the time of the first Nationality Act, in which the 
concept has evolved. ™? The noncriminal characteristics that have recently been found to negate 
good moral character includes the following characteristics: being a [*256] homosexual, "” willfully 
failing to support dependents, "** having an extramarital affair that tended to destroy an existing 
marriage, "°° having a polygamous marriage, ”*° or soliciting or aiding an illegal entry into the United 
States. "” 


The Civil War brought two developments to the immigration and nationality laws that have re- 
mained in varying forms to this day. First, Congress provided a special provision to encourage immi- 
grants to join the army by easing the naturalization requirements for those aliens who enlisted. Se- 
cond, Congress subjected aliens who had declared their intention to become citizens to the draft. 


The Alien Soldiers Naturalization Act of 1862 provided that aliens who enlisted could forgo the 
requirement to have declared their intention to become citizens and, with proof of only one year's 
residency, could become citizens but conditioned that citizenship on an honorable discharge. ™° It 


also required the alien soldier to meet the good-character requirements otherwise mandated by law. 
n59 


[*257] The first Act authorizing conscription, the Enrolling Act of March 3, 1863, specifically 
provided: 


That all able-bodied male citizens of the United States, and persons of foreign birth who 
shall have declared on oath their intention to become citizens under and in pursuance 
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of the laws thereof. . . shall be liable to perform military duty in the service of the Unit- 
ed States when called out by the President for that purpose. "© 


During the period leading up to World War I ("WWI"), Congress again provided both an expe- 
dited method for aliens in the armed forces to obtain citizenship and subjected aliens residing in the 
United States to conscription. "" Congress offered aliens who served in the armed forces a waiver on 
two requirements: that they [*258] file a preliminary declaration of an intention to become a citizen 
and that they reside in the United States for five years. "” 


Despite this favorable provision, many of the alien veterans were unable to become citizens dur- 
ing their period of service. Thus, the measure was further amended to permit such veterans, one year 
after all the troops were returned to the United States, to petition for an expedited naturalization, 
and the amended measure also waived the required filing fee. "? This provision also seems to have 
waived the "good moral character" requirement for those veterans. Congress continued the privilege 
in 1926 "® and in 1929. "© Again this privilege was extended in 1932, but this Act expressly reintro- 
duced both the requirements of residency and that an alien demonstrate good moral character for at 
least two years prior to filing a petition for naturalization. "© The special benefits bestowed on WWI 
veterans were extended once more in 1937 "” and 1939. "® The Act of 1939 expressly subjected the 
WWI veteran to a requirement that they demonstrate good moral character for the period five years 
preceding his application for citizenship. "°° 


[*259] Congress compiled the various nationality laws into the Nationality Act of 1940 that per- 
mitted alien veterans who had honorably served in the armed forces the privilege of naturalization, 
regardless of their date of service, but subject to all the other requirements of naturalization then in 
effect, except the five-year residency requirement. ™° Again, aliens residing in the United States were 
subject to the draft. "” After the Japanese attack on Pearl Harbor, Congress again amended the na- 
tionality laws to permit naturalization for an alien lawfully admitted into the United States or its ter- 
ritories who submitted affidavits from two credible United States citizens that he "was a person of 
good moral character, attached to the principles of the . . . Constitution . . . and well disposed to the 
good order and happiness of the United States." "7 


After World War II ("WWII"), Congress amended the Nationality Act of 1940 by providing uni- 
form naturalization procedures for veterans of both world wars and eliminated the requirement that 
the alien have been lawfully admitted to the United States. "” It was sufficient if the alien at the time 
of enlistment or induction was present in the United States or one of the United States' outlying pos- 
sessions or was, subsequent to enlistment or induction, lawfully admitted to the United States. "”* 
There does not seem to have been a waiver on the general requirement of demonstrating good moral 
character. 


The present INA was organized by the comprehensive 1952 amendments known as the Walter- 
McCarran Act. "” The requirements for naturalization established under the existing INA for indi- 
viduals who have not served in the armed forces are: that an [*260] alien be a lawful permanent resi- 
dent; "”° be at least eighteen years of age; "7 reside in the United States continuously for five years as 
a lawful permanent resident "” or, if married to an American citizen, three years, generally; "° reside 
for at least three months within the state in which the petition was filed; "°° be a person of good 
moral character for five years, or in the case of an alien married to a United States citizen, three years 
prior to applying for citizenship; ”™® be "attached to the principles of the Constitution . . . and well 
disposed to the good order and happiness of the United States"; "*’ and be willing "to bear arms on 
behalf of the United States when required by the law, or . . . to perform noncombatant service in the 
Armed Forces of the United States when required by the law, or . . . to perform work of national im- 
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portance under civilian direction when required by the law." ” These applicants must not be other- 
wise barred as subversives, "** members of the communist party, " as deserters during war time, nee 
or as an alien who is in removal proceedings or has an outstanding and final order of deportation 
against him. "*” There are also certain civic and language requirements. The alien must ordinarily 
demonstrate an elementary level of reading, writing, and understanding of the English language "* 
and have a knowledge and understanding of the fundamentals of the history and government of the 
United States. "°° 


[*261] There are presently two types of special naturalization provisions for aliens who have 
served in the armed forces: those who serve in the military when there are no hostilities are governed 
by section 328 of the INA, "?° and those who serve in the military during hostilities are governed by 
section 329. ”” When a person serves at any time in the armed forces for a period of one year or 
more, including times without hostilities, he may petition for naturalization either while in the ser- 
vice or, if separated from service, within six months thereafter, so long as he was never separated ex- 
cept on honorable conditions. "* 


The individual filing under section 328 is not prohibited from filing an application for naturaliza- 
tion, even though he has either been ordered deported or is then in deportation proceedings so long 
as he is presently in the armed forces. "9? Section 328 provides that a person filing under that section 
shall "comply in all other respects with the requirements" "”* of the INA and specifically states: 


Moral Character. Any such period or periods of service under honorable conditions, and 
good moral character, attachment to the principles of the Constitution of the United 
States, and favorable disposition toward the good order and happiness of the United 
States, during such service, shall be proved by duly authenticated copies of the records 
of the executive departments having custody of the records of such service, and such au- 
thenticated copies of records shall be accepted in lieu of compliance with the provisions 
of section 1427(a)...."” 


[*262] Any alien or noncitizen national that has honorably served during a period of hostilities-- 
regardless of whether he was in the theatre of combat--is entitled to be naturalized under section 329 
of the INA. ” A person filing an application under section 329 must comply with all the other re- 
quirements of the INA except that he need not pay a fee; he may be naturalized regardless of age, 
even if he is in removal proceedings or is from a country that is an enemy of the United States; and 
he is not subject to residency restrictions, as there is no period of residence or specified period of 
physical presence required either within the United States or any state or district of the United 
States. "7 


These benefits are dependent on a discharge in honorable circumstances, and citizenship may be 
revoked if the person is separated from the armed forces under other than honorable conditions be- 
fore the person has served honorably "for a period or periods aggregating five years." "%* 


President George W. Bush, on July 3, 2002, designated the period beginning September u, 2001, 
and continuing until designated otherwise, as a period in which the United States armed services 
were engaged in hostility for purposes of permitting expedited naturalization of persons serving in 
the armed forces under section 329 of the INA. "”? The INS immediately sent out a memorandum 
seeking to implement this order and, in so doing, reiterated that the service must be satisfied that 
the serviceman involved had good moral character. "°° There have been news accounts indicating 
that soldiers were having difficulty obtaining citizenship because they failed to establish the good 
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moral character required under the INA, notwithstanding their honorable [*263] service in Iraq and 
Afghanistan. ™™ This problem also has been a subject of interest of the army's judge advocates. ™°? 


Congress was aware that an important reason for citizenship is that it would prevent a service- 
man from being deported and so provided a serviceman the advantage of being able to apply for nat- 
uralization under both sections 328 and 329 while in removal proceedings or even after a final order 
of deportation has been entered against him. Nevertheless, by requiring evidence of good moral 
character, Congress was requiring that these servicemen essentially not be removable on grounds of 
moral behavior. This means that an alien who is placed in removal proceedings because of a criminal 
infraction, particularly if it is an aggravated felony, will be unable to naturalize because he will lack 
the requisite good moral character. ™? Since for most lawful permanent resident aliens the principal 
grounds for being put in removal proceedings would be for the commission of a crime, this renders 
the advantage of being able to naturalize in proceedings somewhat illusory. 


Il]. THE NEW RULES OF REMOVAL 


The likelihood that an alien veteran would have been deported prior to 1988 was remote. ™°4 This 
is because there was no absolute bar to naturalization due to the commission of certain crimes prior 
[*264] to 1997 and because the grounds for removal were not as severe or as extensive and there was 
greater availability of relief from deportation that would enable an immigration judge to take into 
account an alien's past service to the United States in granting statutorily provided discretionary re- 
lief. ™ Immigration judges are no longer given such discretion. 


A. Expansion of Grounds of Removability 


Prior to 1988, aliens were subject to deportation ™” for crimes involving moral turpitude com- 
mitted within five years after the date of entry and with a sentence of at least one year, ™” for violat- 
ing a controlled substance law, ™® and for unlawful possession of an automatic weapon. ™ The An- 
ti-Drug Abuse Act of 1988 ("ADAA") added "aggravated felonies” to the offenses that would render 
someone deportable.""° The ADAA defined aggravated felonies to include murder and illicit traffick- 
ing of firearms and certain controlled substances. ™ The Immigration Act of 1990 expanded the def- 
inition of aggravated felonies to include "a crime of violence . . . for which the term of imprisonment 
is at least 5 years," money laundering, and trafficking in any controlled substance. ""” 


The Immigration and Nationality Technical Corrections Act of 1994 added additional weapons 
offenses, some theft and burglary offenses, prostitution, tax evasion, and certain categories of fraud 
to the definition of aggravated felonies."”? The Antiterrorism and [*265] Effective Death Penalty Act 
of 1996 ("AEDPA")""* expanded the definition of aggravated felonies to include seventeen new of- 
fenses, ™5 and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 ""° ("IIRAI- 
RA") added four more offenses to the aggravated felony definition and lowered the threshold for 
crimes of violence to crimes for which the sentence of imprisonment is more than one year, from the 
previous requirement of more than five years, and also the requirement that a theft be in an amount 
greater than only $ 10,000 from the previous requirement that it be greater than $ 100,000. ™7 


The net result is that now all of the following offenses are aggravated felonies: 


murder, rape, or sexual abuse of a minor; . . . illicit trafficking in a controlled substance; . 
. . illicit trafficking in firearms or destructive devices . . . or in explosive materials [an of- 
fense relating to firearms]; . . . laundering of monetary instruments . . . (relating to en- 
gaging in monetary transactions in property derived from specific unlawful activity) if 
the amount of the funds exceeded $10,000; . . . a crime of violence. . . for which the 
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term of imprisonment [is] at least one year; . . . a theft offense (including receipt of sto- 
len property) or burglary offense for which the term of imprisonment [is] at least one 
year; . . . an offense . . . (relating to the demand for or receipt of ransom); . . . an offense . 
. . (relating to child pornography); . . . an offense . . . (relating to racketeer influenced 
corrupt organizations), or an offense . . . (relating to gambling offenses), for which a sen- 
tence of one year imprisonment or more may be imposed; . . . [an offense relating] to the 
owning, controlling, managing, or supervising of a prostitution business; . . . [an offense] 
(relating to transportation for the purpose of prostitution) if committed for commercial 
advantage; . . . [an offense] (relating to peonage, slavery, [*266] involuntary servitude) 
[and trafficking in persons]; . . . an offense . . . (relating to gathering or transmitting na- 
tional defense information); . . . [an offense] . . . (relating to disclosure of classified in- 
formation); . . . [an offense] . . . (relating to sabotage); . . . treason . . . [against the United 
States]; . . . [an offense] . . . (relating to protecting the identity of undercover intelligence 
agents); ... an offense that--involves fraud or deceit in which the loss to the victim or 
victims exceeds $ 10,000; . . . [an offense] . . . (relating to tax evasion) . . . in which the 
revenue loss to the Government exceeds $ 10,000; . . . an offense . . . (relating to alien 
smuggling), except in the case of a first offense for which the alien has affirmatively 
shown that the alien committed the offense for the purpose of assisting, abetting, or aid- 
ing only the alien's spouse, child, or parent (and no other individual); . . . [an offense of 
entering the United States other than at a point designated for entry or who seeks to re- 
enter the United States having been already been removed]; . . . an offense (i) which ei- 
ther is falsely making, forging, counterfeiting, mutilating, or altering a passport or in- 
strument . . . (relating to document fraud) and (ii) for which the term of imprisonment 
is at least 12 months, except in the case of a first offense for which the alien has affirma- 
tively shown that the alien committed the offense for the purpose of assisting, abetting, 
or aiding only the alien's spouse, child, or parent (and no other individual); . . . an of- 
fense relating to a failure to appear by a defendant for service of sentence if the underly- 
ing offense is punishable by imprisonment for a term of 5 years or more; . . . an offense 
relating to commercial bribery, counterfeiting, forgery, or trafficking in vehicles the 
identification numbers of which have been altered for which the term of imprisonment 
is at least one year; . . . an offense relating to obstruction of justice, perjury or suborna- 
tion of perjury, or bribery of a witness, for which the term of imprisonment is at least 
one year; . . . an offense relating to a failure to appear before a court pursuant to a court 
order to answer to or dispose of a charge of a felony for which a sentence of 2 years’ im- 
prisonment or more may be imposed; . . . [and] an attempt or conspiracy to commit [any 
aggravated felony]. ™° 


[*267] Congress also made the commission of an aggravated felony at any time in an alien's past 
a permanent bar to a finding of good moral character for purposes of obtaining citizenship. "”? Prior 
to that, an alien's commission of an aggravated felony could be evidence of bad moral character, but 
it would only bar naturalization if it were in the prescribed statutory period. ™° This, for a veteran 
who served in wartime, would be one year. ™” 


There is no statutory definition of a crime involving moral turpitude. The concept began in 1891 
=> and has been used ever since. The BIA has stated that "[m]oral turpitude is a nebulous concept, 
which refers generally to conduct which is inherently base, vile, or depraved, contrary to the accept- 
ed rules of morality and the duties owed between persons or to society in general." ™ The concept 
is, perhaps, a reflection of the idea that there were some universal minimal norms of behavior and 
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that some actions would intrinsically be viewed as immoral and therefore criminal. ™* Thus, if an 
immigrant violated a law peculiar to the United States or of a regulatory nature, this would not nec- 
essarily reveal a defect [*268] in character. Therefore, the crime has been defined as one constitut- 
ing "malum in se and not merely malum prohibitum." ™ Yet a review of the decisions regarding 
whether crimes involve moral turpitude reveals that, in fact, crimes that would not readily be seen as 
malum in se are routinely found to be crimes involving moral turpitude. Thus, selling oleomargarine 
as butter is a crime of moral turpitude; "26 So too were Ponzi's investment schemes. ™ There have 
also been a number of cases in which the BIA and courts have held a crime is "inherently base, vile, 
or depraved, contrary to the accepted rules of morality and the duties owed between persons or to 
society in general," only for the Supreme Court of the United States to later rule the crime was no 
crime at all. Thus, consensual anal sex between heterosexual adults, ™8 consensual homosexual sod- 
omy, ™? and abortion ™ were all ruled to be crimes involving moral turpitude. 


[*269] An alien who commits one crime involving moral turpitude within the first five years, or 
ten years in the case of a crime involving prostitution, and whose crime carries a potential sentence 
of one year or more is inadmissible. "* An alien is also inadmissible if he commits an offense of two 
or more crimes involving moral turpitude at any time after admission for which the aggregate sen- 
tence is five or more years. ™” Any alien who is inadmissible at the time of entry or adjustment of 
status is deportable. ™” Any alien who is convicted of a crime of moral turpitude within five years 
after the date of admission is deportable if the possible sentence for that offense is one or more years. 
™34 Also, any alien who at any time after admission commits two or more crimes involving moral tur- 
pitude, regardless of potential punishment, is deportable. ™ Any alien who commits an aggravated 
felony at any time after admission is deportable. "3° Additionally, any alien who is convicted of vio- 
lating any law regulating the purchase, sale, or exchange of a firearm; "’ a crime of stalking or do- 
mestic violence; or violation of a protection order, is deportable.”?* 


B. Loss of Discretionary Relief 


Prior to the legislation in the 1990s, there were two critical forms of discretionary relief available 
to an alien if he was placed in deportation proceedings. If the criminal court issued a judicial rec- 
ommendation against deportation in any case of a crime involving moral turpitude, that recommen- 
dation was binding on the immigration authorities. "°° This relief was revoked in 1990.""*° [*270] The 
other form of relief was waiver of deportation under section 212(c) of the INA (known as "212(c) re- 
lief"). This permitted an alien who was a lawful permanent resident and who had lived in the United 
States for at least seven years in lawful status to request that an immigration judge waive deportation 
based on a series of factors that weighed the alien's ties to the United States, including service in the 
military, against the particular harm the individual did through his criminal conduct. ™® This relief 
was eliminated by ITRAIRA. "* A third relief was, and remains, available in that an alien could re- 
quest withholding of removal if his return to a country was likely to result in his persecution on ac- 
count of his race, religion, nationality, political opinion, or membership in a particular social group. 
™ This relief is still available so long as the alien did not commit a particularly serious crime. "** 


[*271] However, after the Immigration Act of 1990, an alien convicted of an aggravated felony or 
felonies for which the alien has been sentenced to an aggregate term of imprisonment of at least five 
years is considered to have committed a particularly serious crime. "*? Additionally, even if he is sen- 
tenced to less than five years, if the immigration judge determines that he represents a danger to the 
community, he may still be determined to have committed a particularly serious offense. "° 


IIRAIRA replaced 212(c) relief and suspension of deportation with one relief, cancellation of re- 
moval, that requires that a lawful permanent resident has been a lawful permanent resident for at 
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least five years, has continuously resided in the United States for seven years after being admitted in 
any status, and has not been convicted of an aggravated felony. "*” Congress did confer upon those 
in the armed services one advantage: Continuous residence is not required when the alien has served 
in an active duty status in the armed forces for a minimum of twenty-four months, honorably dis- 
charged, and in the United States at the time of his or her enlistment or induction. ™** 


C. The Reason to Deport 


Despite the recent dramatic increase in rendering certain aliens vulnerable to removal, there is 
surprisingly little discussion anywhere on the reasons the United States seeks to remove these aliens. 
Particularly absent from the congressional debates has been any consideration of the conceptual dif- 
ferences between aliens who are recent arrivals versus those who have lived in the United States vir- 
tually their entire lives. There has been no distinction made between aliens who arrived as refugees 
and who entered stateless and those who arrived as lawful permanent residents with an affiliation 
with a country that will still recognize them as their [*272] nationals. ™* There also has been no 
discussion, despite the extensive historical record of aliens who served in the armed forces, on 
providing veteran aliens any special protection from deportation. 


An inherent right of sovereignty is to admit or deny admission to aliens based on the laws of that 
country. "°° Precluding the admission of criminals or socially burdensome individuals from entering 
the United States is a means of protecting the population from those who would, upon arrival, be 
doing it harm. It also prevents admittance to those who would use migration as a means to avoid 
punishment elsewhere. Since criminal tendencies cannot always be detected, removing recently- 
arrived, socially-undesirable aliens was first conceived as a check on the initial admission of the de- 
linquent alien. ™* A major recommendation of scholars working in conjunction with a governmental 
commission to study immigration concluded that there was a need for new deportation procedures, 
because those aliens who entered with existing criminal histories were not readily detectable at the 
border. "** Thus, they wrote: "It seems advisable that our laws be so amended that an alien who be- 
comes a criminal within a relatively short time, after his arrival, say from three to five years, should be 
deported after he has paid his penalty here. Presumably such a person has brought with him a ten- 
dency to commit crime." ™ A key concept here is that this was a mechanism for removing those 
criminal aliens who slipped past initial inspection. It was not intended as a vehicle to remove aliens 
whose conduct many years later included criminal conduct. 


While it seems perfectly appropriate that the United States exclude or deport an adult criminal 
who seeks to enter the United States to prey on Americans, a moral corollary would be that it would 
be inappropriate for the United States to deport those who learned their criminal conduct in the 
United States to a country that had no connection with the individual other than that he was born 
[*273] on its soil. While the legal status of a lawful permanent resident who entered the United 
States at six months of age may be the same as one who entered at twenty-six years of age, the moral 
obligations of the United States would seem, in and of itself, to differ between these two. The former 
would represent an individual who was in fact a product of an American upbringing, had no ties to 
any country other than the United States, and would socially be an American. The latter would be 
one who had ties to his native country and whose criminal behavior would be an "import" to Ameri- 
can shores. Yet Congress has decided to treat these two categories as essentially the same, and those 
in the first category are now being ordered removed again, and again, and again. "* There is no de- 
scribing the sheer misery this causes these aliens and their families. "° 


[*274] Congress appears to have concluded that a necessary and sufficient reason for removing 
aliens is because the United States can. The assumption being that if there are fewer socially unde- 
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sirable individuals within the United States, society would be improved. ™56 Tf it could remove citi- 


zens this way, one presumes it [*275] would. Ironically, one of the complaints the colonists had 
against Great Britain was its practice of deporting criminals and social undesirables to its shores for 
no better reason than that the crown could. "’” Now, the United States is deporting some individuals 
who have grown up in America, were products of American schooling, served in the American mili- 
tary, and, to the extent they have learned to engage in criminal activity, acquired these habits in the 
United States. These individuals are being returned to their hapless countries of nativity that have 
had no connection to them other than that they were born there. If released in the United States, 
these individuals would be placed on parole and monitored, and both the individual and the society 
they were entering would have some level of protection. However, when the United States deports 
these individuals it simply returns them, with a forty-pound bag, and there, fresh out of prison, often 
with no home or family present, they are left. 


[*276] D. The Cases the 104th Congress Wrought 


The effect of the laws that Congress has recently enacted is easily seen in a comparison of the 
cases before and after IIRAIRA and AEDPA. Prior to enactment of these laws, veterans were afforded 
the opportunity to naturalize even when they committed serious deportable offenses. "> After 
IIRAIRA, aliens who committed any of the aggravated felonies were deported without regard to their 
military service or any injuries, physical or psychological, that they suffered in rendering that service. 
n159 


n160 


In Yuen Jung v. Barber, ™™ the alien was inducted into the United States Army on May 17, 1946, 
was honorably discharged in 1949, re-enlisted, and remained in honorable service when he was de- 
nied his petition for citizenship for want of good moral character under the Nationality Act of 1940. 
™® Jung entered the United States in 1941, falsely claiming to be a United States citizen, and support- 
ed that claim by presenting forged documents. "” He apparently was found deportable and released 
on bond as World War II precluded his physical deportation. "® He repeated the lie in his Selective 
Service questionnaire and, in 1945, was found guilty of violating the Selective Service Act " for fail- 
ing to inform the Selective Service that his claimed basis of deferment had ceased and was sentenced 
to six months imprisonment. ™65 After his [*277] release, he joined the army, where he served honor- 
ably for over three years. "®° The court considered whether it was appropriate to look past the years 
Yuen Jung honorably served in the armed forces to determine if he lacked good moral character. "” 
It concluded it was not appropriate. "®* The court reasoned that to hold otherwise would "require a 
holding that Congress had enacted a legislative doctrine of predestination and eternal damnation. 
All modern legislation dealing with crime and punishment proceeds upon the theory that aside from 
capital cases, no man is beyond redemption. We think a like principle underlies these provisions for 
naturalization." "°° 


In Pignatello v. Attorney General, ™™ the petitioner entered the United States from Italy in 1919 
when he was five years of age. "” He lived in the United States for over a half-century, married an 
American citizen, and had an American-citizen son. "”* He served as a paratrooper during World 
War II where he "fought valiantly" in France and Germany. "” He received an honorable discharge. 
™74 In 1954, he was placed in deportation proceedings because he had been convicted of two crimes 
involving moral turpitude: armed robbery in 1936 and burglary of a United States Post Office in 1953. 
"75 Today, these offenses would constitute aggravated felonies. "”° Pignatello claimed he had become 
a citizen while in the army and that while in the service "a designated representative administered an 
oath of allegiance and swore him in as a citizen." ™ Nevertheless, the INS commenced deportation 
proceedings against him while he was incarcerated in Atlanta, [*278] Georgia. "”® Pignatello walked 
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out of the proceedings to protest the government's refusal to pay for his lawyer to travel from New 
York to Georgia. "”? The hearings were concluded in his absence and, not surprisingly, Pignatello was 
ordered deported. ™*° 


In October 1960, Pignatello was given thirty days to arrange his affairs and to report for deporta- 
tion back to Italy. ™** He moved to open the order of deportation to introduce evidence of his citi- 
zenship and to request, in the alternative, discretionary relief. ™® The motion was denied, and the 
denial of that motion was appealed to the Court of Appeals for the Second Circuit. ™® Finding that 
the issue of his citizenship was not frivolous, it remanded the case to the District Court for the East- 
ern District of New York for a hearing de novo on the question of whether Pignatello was a citizen. 
m84 However, the court of appeals did not rest on this issue alone. ™® It further held that if for some 
reason the district court found that Pignatello was not a citizen, the matter should be remanded to 
the BIA to consider his request for discretionary relief. "®° The court noted that it appeared that even 
if citizenship was not perfected, Pignatello appeared to have reasonably relied on the government 
assurances that it had perfected his naturalization and that this reasonable reliance "plus petitioner's 
distinguished military service and the fact that he lawfully entered the United States in 1919 and lived 
here ever since might warrant this extraordinary discretionary relief." "°’ 


When considering the citizenship petitions of wartime veterans, the courts extended, to the ut- 
most, the boundaries of good moral character. Thus, in In re Petition for Naturalization of Brodie, ™** 
the court expressly held that although the petitioner [*279] could be excluded from the United States 
on grounds of bad morals, he could not be denied citizenship based on those same grounds. ™*? 
There, a Vietnam-era veteran, native of New Zealand, enlisted in the army in 1970, received an hon- 
orable discharge, re-enlisted, and several months later received an honorable but early discharge, as 
he was unfit for military service because of homosexual acts. "°° The judge conceded that as a homo- 
sexual, Brodie would have been denied admission to the United States. "?' However, the judge con- 
cluded that the good moral character required for citizenship was not congruent with the moral 
character needed to enter the United States. "°* He then found that Brodie's conduct was acceptable 
by the moral standards of 1975. ™”? The judge correctly predicted that social attitudes were changing 
toward homosexuality and, while it may not conform to the preferences of the majority, it no longer 
so offended society so as to be thought by society to be immoral. ™*4 


In Santamaria-Ames v. INS, ™” the alien entered the United States at age nine as a lawful perma- 
nent resident from Peru, joined the army, and served in Vietnam.” Although later found unsuitable 
for the army life, he was separated early from service under honorable conditions. ™?’ He then com- 
mitted crimes resulting in twenty arrests, including "battery, assault with a deadly weapon, burglary, 
possession . . . [and] being under the influence of a controlled substance . . ." ™9? Although he con- 
tinued his criminal conduct through the period of his deportation proceedings, he later [*280] 
sought to naturalize under section 329 of the INA. "°? The court of appeals found that notwithstand- 
ing his earlier criminal conduct, so long as he committed no crimes for the statutorily required one- 
year period before he filed for naturalization, he would not necessarily be barred from acquiring citi- 
zenship. "°° The court of appeals concluded that while his earlier life of crime might be evidence of 
bad moral character that could be considered by the service, Santamaria-Ames could show that he 
had reformed from the person who committed the earlier offenses and possessed good character. "”” 


n202 


One year later, in Castiglia v. INS, ™™” the reasoning in Jung and Santamaria-Ames could no long- 
er protect a veteran. Congress had amended the INA to bar anyone who at any time committed an 
aggravated felony from being considered for naturalization. ™? Castiglia, another Vietnam veteran, 
became a drug-addict during his military service. "*°* After an honorable separation and return to the 
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United States, he remained addicted to drugs, and his life deteriorated to one of base criminality. 
He committed armed robbery, drug-trafficking offenses, and second-degree murder. ”” After several 
years in prison, he apparently reformed. "**’ This, however, would do him no good. These, being ag- 
gravated felonies, rendered Castiglia both removable and unable to naturalize. "°* The United States 
transported Castiglia to Italy, the place of Castiglia's birth and little else, "°°? where in addition to be- 
ing separated from all friends and family, was separated from the Veterans Administration which 
could perhaps assist him recover from the addiction that began during his wartime service. 


[*281] In Nolan v. Holmes, ™° Nolan, a permanent resident alien, entered the United States at 
the age of seventeen in 1958. "*" He enlisted in the army in 1962, served during the Vietnam conflict, 
and approximately three years later, he was honorably discharged. "** Sometime thereafter, Nolan 
reenlisted for a second tour of duty. "*? In 1973, he was discharged under conditions other than hon- 
orable, and in 1996 pleaded guilty to federal narcotics offenses. "”* He was placed in removal pro- 
ceedings as an aggravated felon. ™™ He sought to terminate the removal proceedings based on his 
desire to file an application for naturalization as a veteran of the armed forces during a time of war. 
"© The immigration judge, in an oral opinion, determined that he would not be able to naturalize 
because section 329 required an alien's entire service be honorable, and Nolan's second discharge in 
1973 was other than honorable. "”’ He further found that Nolan's conviction for an aggravated felony 
precluded a finding of good moral character. ™” The immigration judge, therefore, denied his re- 
quest to terminate proceedings, and Nolan appealed to the BIA. ™° Although the BIA issued some- 
thing of a written opinion, this opinion failed to address the substantive issues raised. "**° Instead, it 
simply found "no error in the proceedings" and that Nolan had failed to provide evidence of a prima 
facie eligibility [*282] because "he had not submitted an affirmative communication from the Service 
stating that but for the removal proceedings he would be eligible for naturalization." ™” Nolan then 
filed a writ of habeas [*283] corpus seeking to have his removal order terminated and to be allowed 
to proceed with naturalization. ™” He raised his arguments anew, and the INS ™”? then moved to 
dismiss the writ. "’** The district court rejected the government's argument that Nolan had to have 
served honorably throughout his military tenure, but accepted the argument that a veteran is subject 
to the good moral character requirements to naturalize. "” 


The court of appeals affirmed the finding that while the statute itself was unclear, the INSs inter- 
pretation of that statute requiring good moral character was a reasonable interpretation and, there- 
fore, entitled to deference and so would be upheld. "””° The court noted, "[NJothing in INA § 329 it- 
self states that a showing of good moral character is a prerequisite for naturalization... ." "°°? How- 
ever, section 329 does state that an applicant "shall comply in all other respects with the requirement 
of this subchapter." ™® The court found that this "subchapter" encompassed section 316 of the INA. 
"9 Section 316 provides, "No person, except as otherwise provided in this subchapter, shall be natu- 
ralized unless such applicant . . . during all the periods referred to in this subsection [*284] has been 
and still is a person of good moral character . . . ." ™° Given the general provision in section 329 of 
the INA requiring the alien to "comply in all other respects with the requirement of this subchapter," 
™3 the court found an argument could be made that since section 329 did not specifically exempt the 
good moral character requirement, it intended it to still apply. ”* 


The Nolan court recognized, however, that this language is further muddled by the good moral 
character requirement of section 316 being itself a reference to the periods of residency in section 316, 
which are expressly exempt from a naturalization requirement under section 329. "’’ Adding to the 
confusion is the inclusion in section 328, providing an alternative method of naturalization for those 
in the armed forces during times of no active hostilities that expressly requires "any such period... 
of service under honorable conditions, and good moral character . . . during such service .. . ." "734 
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Given that these two sections, 328 and 329, were both enacted together in 1952, the court found it 
hard not to conclude that the exclusion of the provision in section 329 was not intended. "’” 


Against this lack of an express requirement in section 329 for evidence of good moral character, 
the court noted that section 316(a) required more than good moral character during the time of the 
required residency. "2° Said the court: 


As against that reading, we note that § 316(a) requires a showing not just that the appli- 
cant was of good moral character with respect to the specified periods of residence and 
physical presence, but also a showing that the applicant "is" of good moral character. 8 
U.S.C. § 1427(a) (that "during all the periods referred to in this subsection applicant has 
been and still is a person of good moral character" . . . ). Use of the conjunctive and the 
present tense suggests that Congress [*285] intended that section to be broader than re- 
quiring good moral character merely during past periods of residence and physical pres- 
ence, and intended that an applicant must also show good moral character at the time 
of his naturalization application. For an applicant exempted from the residence and 
presence requirements, it is plausible to infer that the showing of good moral character 
at the time of his application was intended to remain a requirement. Nonetheless, lin- 
guistic purists could argue that the precise phrase used in § 316(a)--"still is . . . of good 


moral character" . . . connotes continuity, which logically cannot be shown if there is no 
relevant prior period. In sum, the precise interplay between §§ 329 and 316 is hardly 
clear. "’%” 


The Nolan court resolved the lack of clarity in the INA by deferring to the INS as the agency 
charged by Congress with implementing the immigration and nationalization laws and finding that, 
while not without ambiguity, it was a sufficiently reasonable reading of the statute to be given defer- 
ence under Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. 3° Said the court: 


In the present case . . . the statute is ambiguous. The potentially conflicting policy con- 
cerns here are the specific desire to provide aliens who have served in the United States 
Armed Forces with benefits in the form of relaxed requirements for naturalization, and 
the general goal of attempting to ensure that persons admitted to United States citizen- 
ship through naturalization be of good moral character. Proof of good moral character 
clearly is a requirement for most applicants; and it is explicitly required for persons who 
served in the Armed Forces at various times in non-active-duty status. Notwithstanding 
Congress's desire to reward aliens who have served the United States in its Armed Forc- 
es, it hardly seems unreasonable for the INS to have inferred that Congress would not 
have intended to single out persons trained and/or experienced in physical confronta- 
tions for elimination of the requirement of good moral character. We are thus inclined 
to view the INS's [*286] interpretation that § 329 includes a good-moral-character re- 
quirement as reasonable. ™? 


The Nolan court also reviewed the legislative history of section 329 and found it supported the 
INS interpretation. "**° It noted that the INA, enacted in 1952, superseded the Nationality Act of 1940 
that also conferred special provisions on those in the armed forces to naturalize, and that those 
whose military service was not continuous must show "good moral character" during and between 
the times of such service and from their service up until the time of applying for citizenship. "* The 
Nationality Act of 1940 was amended in 1942, allowing that persons might naturalize within one year 
after December 7, 1942, "during all of which two-year period he has behaved as a person of good 
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moral character. Again in 1948, the Nationality Act of 1940 was amended to include a provision 
for demonstrating good moral conduct for veterans. ™® Similarly, when Congress enacted the INA in 
1952, the House Report seemed to suggest that there was no change intended with respect to the re- 
quirement for good moral character, and, in 1968, when the INA was amended to include those who 
served in Vietnam, the Senate Report stated, "Relief from some of the general requirements has not . 
. . included exemption from the establishment of good moral character." ™* This provided the Nolan 
court with a sufficient basis to conclude that the INSs position was reasonable and entitled to defer- 
ence, notwithstanding the statutory ambiguity in section 329 itself. ™4 


The Fifth Circuit followed Nolan in Lopez v. Henley. ™* Lopez, a Mexican citizen who had been 
"a lawful permanent resident of the United States since 1960," joined the United States [*287] Army 
"and from 1967-1969 served on active duty in Vietnam,” fought during the Tet Offensive, and re- 
ceived an honorable discharge. "*” "In 1995, . . . Lopez pled guilty in federal court to attempting to 
possess a controlled substance and was sentenced to a 108-month term of imprisonment." "4° While 
imprisoned, the country he served rewarded the heroism of his youth by placing him in removal pro- 
ceedings to banish him for life from the place he knew and loved as his home. ™® After a hearing, an 
immigration judge determined that Lopez was removable from the United States as an aggravated 
felon. ™ "Lopez moved, unsuccessfully, for termination of the removal proceedings or, alternatively, 
for the proceedings to be held in abeyance pending an adjudication of an application for naturaliza- 
tion under Section 329 of the INA." "** 


As in Nolan, the immigration judge was asked to hold the removal proceedings in abeyance so 
Lopez could file a naturalization application pursuant to section 329. ™ As in Nolan, the immigra- 
tion judge acknowledged Lopez's 


active duty service in the Army and that Section 329 of the INA makes citizenship by 
naturalization available to aliens who served honorably in the U.S. armed forces during 
wartime. However, she concluded that [Lopez] would not be eligible to file a naturaliza- 
tion application under this provision because he could not show "good moral character" 
as required by the implementing regulation, 8 C.F.R. § 329(d). > 


The immigration judge then certified the case to the BIA for review. ™* The BIA affirmed the immi- 
gration judge's decision without troubling to write an opinion. "” 


[*288] Lopez then filed a petition for a writ of habeas corpus, alleging that the [immi- 
gration judge] and the [BIA] erred as a matter of law when they concluded that [Lopez] 
did not qualify for naturalization under INA § 329 because his federal conviction pre- 
clude[d] a showing of good moral character. Lopez asked the district court to grant his 
writ application, declare that Section 329 of the INA does not require an applicant who 
is otherwise qualified under that section to make a showing of good moral character, 
and to enjoin his deportation. 


The district court, after finding that it had jurisdiction over Lopez's habeas claim, 


ruled against Lopez on the merits. "° 


The district court "dissolved the Order Staying Removal and denied all affirmative relief requested 
by" Lopez, who was deported to Mexico. "”” 
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The Lopez court agreed that "Congress did, through § 329, loosen the naturalization require- 
ments for veteran aliens,” and it found, as had the Nolan court, that the "statute is unclear as to the 
good moral character requirement." "> It resolved this ambiguity by also concluding that the Attor- 
ney General's reasonable interpretation of section 329 as incorporating a good moral character re- 
quirement must be upheld because "[w]hen reviewing a challenge to an administrative agency's in- 
terpretation of a statute, where the governing statute is ambiguous and fails to speak clearly to the 


issue before the Court, this Court must uphold the agency interpretation as long as it is reasonable." 
n259 


Nolan and Lopez were both decided based on Chevron deference to the INS. "°° However, in 
O'Sullivan v. United States Citizenship and Immigration Services ("USCIS"), ®® a case presented itself 
outside the requirements of Chevron and the Seventh Circuit came to the same conclusion. "” 
O'Sullivan, a citizen of Jamaica who immigrated to the United States when he [*289] was twelve, 
served in both the marines and the air force during the Vietnam War and was honorably discharged 
in 1981. S He was then convicted of a controlled substance offense and determined to be an aggra- 
vated felon. ™%* After serving his sentence, he was placed in removal proceedings where he tried to 
naturalize under the provisions of section 329 of the INA. ™® Unlike in Nolan and Lopez, O'Sullivan 
actually applied for naturalization and the USCIS denied the application. "°° He took an administra- 
tive appeal of that decision, which was also denied for want of good moral character. ™® Unlike in 
Nolan and Lopez, O'Sullivan also filed a petition for review with the district court pursuant to the 
INA. "7° Simultaneously, O'Sullivan appealed his order of removal to the BIA on the removal pro- 
ceedings. "°° 


O'Sullivan argued that the court of appeals had to consider his claim to citizenship de novo "be- 
cause Congress ha[d] determined that federal courts should primarily resolve naturalization ques- 
tions.” "’”° The process of petitioning a federal court for review of a denial of a citizenship application 
contrasts with the general removal appeals process in which cases are heard by the BIA. "*” The court 
agreed that since Congress specifically called for de novo review in citizenship cases, there was no 
requirement for deference to the administrative agency and that "[a] person who is arguably entitled 
to be a United States citizen, with all the privileges citizenship entails, is not rightly at the grace of 
the Attorney General . .. ." ™* The Seventh Circuit rejected, however, O'Sullivan's interpretation of 
the INA. ™”? Specifically, it rejected the argument that the section 316 requirement of good moral 
[*290] character was only required in connection with those residency requirements. "’”* The court 
reasoned: 


Like our sister circuits, we find that §1440 [INA § 329] does not excuse alien wartime 
veterans from showing good moral character before naturalizing. Unlike O'Sullivan, we 
do not interpret the good moral character requirement as a subset of the residency re- 
quirement. The good moral character requirement does not disappear for an alien who 
no longer needs to reside in this country before naturalizing merely because it is found 
in a subsection with the heading "residence." Indeed, even if the requirement must only 
be interpreted in light of the language in § 1427(a) [INA §316(a)], the statue requires 
good moral character to be shown "during all periods mentioned in the subsection," not 
during the period of time an alien is required to have lived in the United States before 
naturalizing.” 8 U.S.C. §1427(a)(3) [INA §316 (a)(3)]. The five year time frame is still men- 
tioned in the subsection, even if that time frame does not apply to a specific alien. Aside 
from that nuance, the statute is clear that in order to naturalize, an alien must show that 
he still is of good moral character. This is not tied to a residency period. "*” 
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The O'Sullivan decision has been criticized for failing to properly interpret section 329 in several 
respects. "”° First, it misquoted the language of the INA as stating that good moral character must 
be shown "during all periods mentioned," as that is not the language of the statute, and failed to give 
proper weight to the ordinary rules of statutory construction. "’”” Moreover, it failed to provide the 
type of legislative history that could shed light on what Congress intended by this ambiguous lan- 
guage. "7° While the O'Sullivan decision was not as thorough in discussing the omissions and ambi- 
guities of the INA as did the Nolan court, the essential reasoning will likely be applied by other cir- 
cuits. 


[*291] The Ninth Circuit came to a similar conclusion in Theagene v. Gonzales. "*’? This was de- 
cided without reference to Nolan and before O'Sullivan. Theagene emigrated from Haiti as a six-year 
old child, did not speak French or Creole, had no known relatives in Haiti, was a Gulf War combat 
veteran, and was honorably discharged from the service. ™® He was also convicted of an aggravated 
felony. "*' The Theagene court merely reasoned that "service in the armed forces is not itself suffi- 
cient to ground a claim for nationality." "** However, unlike the Nolan, Lopez, and O'Sullivan courts, 
the Theagene court at least noted a sense of disquiet at the result. It concluded its opinion with a 
footnote stating: 


We note our discomfort with a rule of law that results in the deportation of an honora- 
bly discharged former member of the United States armed forces who has lived in the 
United States since he was a child. It is, however, the role of Congress, and not the 
Courts, to alter this rule.” 


The Castiglia, Nolan, Lopez, and O'Sullivan decisions are not flawed in their legal reasoning. They 
provide, it is submitted, a correct analysis of an appalling law that Congress passed and President 
William Clinton signed. It is not the analysis in these opinions that should be faulted, but rather in 
their silence on the consequences of the law they correctly found applied. If judges are supposed to 
remain indifferent to the moral consequences of the cases they decide, then the decisions are, if not 
perfect, at least beyond significant reproach. Had the topic of these cases been the appropriate postal 
rate to apply under a given regulation, these opinions would be judged sound. However, these cases 
involve something fundamental--the duty of the United States to protect those that undertook to 
protect it--and the result should, it is submitted, have sparked some sense of judicial outrage. Per- 
haps the continuous onslaught of harsh results emanating from the BIA [*2g2] has jaded the judicial 
courts’ sensibilities, but even in the cold environment of nationality law, this outcome stands out. 
Courts should, it is submitted, condemn with clarity the moral failings of legislation even, perhaps 
especially, when bound to a result dictated by a poorly thought out statute. 


The issue that is driving all of these cases is not whether these individuals become citizens so 
that they might participate in the American polity, but rather to avoid banishment. Aside from the 
brief footnote in Theagene, there was not one sentence questioning either the wisdom or morality of 
a law that would remove from our shores those who served the United States in wartime. While the- 
se courts were, it is conceded, bound to the result, they were not bound to silence. Better opinions 
would have squarely addressed the consequences, both for the individual and the United States, of 
such a law and the policy behind it. These consequences, as discussed below, should instigate some 
rethinking by Congress and legislation protecting America's wartime veterans from removal. There 
are reasons for such legislation that even those Congressmen, whose quality of mercy toward noncit- 
izens may not generally be strained, should find compelling. 
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IV. AN ALIEN ALLEGIANCE 


While requiring long-term residents to submit to the draft and serve in the armed forces has 
been consistently accepted in the United States as the norm, it has not been, nor is it now, the norm 
in the rest of the world. Presently and historically, most countries could only require military service 
of its nationals. "** Indeed, the INA seems to define a noncitizen national in terms that would [*293] 
encompass one the United States could compel into military service. The INA provides that a noncit- 
izen national is "a person who, though not a citizen of the United States, owes permanent allegiance 
to the United States." ™® The phrase "permanent allegiance" is steeped in historical usage that would 
suggest it applies to one who is obligated to defend his sovereign. 


A subject, under English law, owed his lord and also his king a permanent allegiance, whereas an 
alien owed a mere temporary or local allegiance. "*®° Blackstone describes "[t]he first and most obvi- 
ous division of the people" as that between "aliens and natural-born subjects" and explains that the 
latter are under a permanent allegiance to the king, whereas the former are not. ™® This "Allegiance 
is the tie, or ligamen, which binds the subject to the king, in return for that protection which the 
king affords the subject." "** The origin, Blackstone writes, is feudal: 


Under the feudal system, every owner of lands held them in subjection to some superior 
or lord, from whom or whose ancestors the tenant or vasal had received them: and there 
was a mutual trust or confidence substituting between the lord and vasal, that the lord 
should protect the vasal in the enjoyment of the territory he had granted him, and, on 
the other hand, that the vasal should be faithful to the lord and defend him against all 
his enemies. "”*? 


The allegiance owed by an alien, under the English law, was different from the allegiance owed 
by a subject. ™ An alien was said to owe a "local" or temporary allegiance. "*” This was the alle- 
giance owed by the alien while he was in England and would only go so far as to require obedience to 
the laws of public order--not the laws that would require fidelity to defend the king. ™” Once [*294] 
the alien left England, his allegiance to English law would evaporate. "’? A subject, however, owed 
the duty of a natural or perpetual allegiance. "’°* This allegiance could not be renounced and existed 
regardless of where the English subject was residing: 


Natural allegiance is such as is due from all men born within the king's dominions im- 
mediately upon their birth. For, immediately upon their birth, they are under the king's 
protection; at a time too, when (during their infancy) they are incapable of protecting 
themselves. Natural allegiance is therefore a debt of gratitude; which cannot be forfeit- 
ed, cancelled, or altered, by any change of time, place, or circumstance, nor by any thing 
but the united concurrence of the legislature. An Englishman who removes to France, or 
to China, owes the same allegiance to the king of England there as at home, and twenty 
years hence as well as now. For it is a principle of universal law, that the natural-born 
subject of one prince cannot by any act of his own, no, not by swearing allegiance to an- 
other, put off or discharge his natural allegiance to the former: for this natural allegiance 
was intrinsic, and [*295] primitive, and antecedent to the other; and cannot be devested 
[sic] without the concurrent act of that prince to whom it was first due. "°° 


Just as an alien did not owe a permanent allegiance to the king, Blackstone noted that his rights 
in England were circumscribed by his temporary allegiance. "°° Thus, an alien could not own real 
estate, since that was a permanent property, but could engage in trade and buy personal property, 
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since that was by its nature temporary. ™” Critical to the English view was--and still is "°° --that a 
subject could not renounce his obligation without the consent of his first lord. While Blackstone rec- 
ognized that certain individuals would, by their individual actions, subject themselves to another 


prince, they did so entirely at their own risk and that this would not alter their initial allegiance. "°° 


The English view was thus consistent and logical: An English subject could not renounce his sta- 
tus and owed a permanent allegiance that could only be altered with the consent of both the crown 
and subject. The crown could not demand the loyalty of a subject from an alien; an alien could not 
enjoy the privileges of the crown's protection and laws except to the extent they were local and tem- 
porary in nature. The right of a British subject to even renounce his allegiance to the crown changed 
only in 1870, when [*296] Parliament enacted amendatory legislation altering the view expressed by 
Blackstone. "°° 


This concept of the legal relationship between a subject and his government originates in a coun- 
try that had little immigration and sent its subjects to its colonial empire intent on their remaining 
loyal to the crown. The United States, on the other hand, was founded on a principle that human 
events could make it necessary for subjects to dissolve the political bands which connected them to 
their king and regularly swore in new citizens in the expectation that they "renounce and abjure ab- 
solutely and entirely all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty 
of whom or which the applicant was before a subject or citizen." "* The United States, unlike Great 
Britain, received aliens from many other countries, expecting them not to be temporary but perma- 
nent. "3°* 


The British have not subjected non-subject aliens living in the realm to the draft. Thus, during 
World War I ®” and World War [*297] II, °°* subjects were subject to the draft, not aliens. Similarly, 
the European Convention on Nationality assumes today that only nationals may be subjected to mili- 
tary obligation in any of the member states. "” 


Lawful permanent residents of the United States, on the other hand, have been required to sub- 
mit to conscription whenever it has been authorized or lose their lawful permanent resident status. 
"3° Once they elect to keep their lawful permanent resident status and register for the draft, they are 
criminally liable to appear for military service when called. ™°’ During the Civil War, °° World War 
I, °°? World War II, ™™ the Korean War, "" and the Vietnam War, ™” lawful permanent residents 
were subject to the draft. Presently, all aliens except nonimmigrants are subject to registration. "*? 
The United States, in essence, is treating its permanent residents as nationals for purposes of subject- 
ing them to [*298] military service, but nonetheless reserving the right to remove them as any other 
alien. 


Some courts have read the definitional section of the INA describing a noncitizen national to 
mean that one may acquire noncitizen nationality by either acts of allegiance or laws imposing such 
allegiance. While there is apparent universal judicial acceptance that the mere subjective emotional 
allegiance to the United States and length of residency in the United States is insufficient to make an 
individual a national, "*'* some recent cases suggest that one could become a national by virtue of 
owing a permanent allegiance to the United States if demonstrated by some additional commitment. 
Thus, in Lee v. Ashcroft, "*? a United States district court granted a writ of habeas corpus seeking 
Lee's clarification of his status as a national of the United States and prohibiting him from being de- 
ported as an aggravated felon because he registered for the draft. ""° Indeed, Lee did so when the 
United States was at peace and there was no formal compulsory induction process. "7 He was born 
in Hong Kong and entered the United States as a lawful permanent resident when still a minor. "° 
Lee registered for Selective Service on September 9g, 1980 and filed an application for citizenship on 
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July 13, 1998. "*? Lee subsequently pleaded guilty to four counts of mail fraud "*”° and was unable to 
prove that he was a United States citizen by derivation. "8" However, the court found that he was a 
national by virtue, among other things, of his submission to the Selective Service registration: 


[*299] Lee has been a permanent resident for nearly 30 years. He entered the United 
States as a child, and has never lived anywhere else since. He is married to a United 
States citizen and has two citizen children. Both of his parents are naturalized citizens. 
All of his ties are to the United States. He has no ties to Hong Kong, a territory that is 
now under a different political authority than it was during the brief period of his resi- 
dency there. Furthermore, Petitioner has objectively demonstrated his allegiance to the 
United States. Prior to his arrest and indictment in his only criminal case, Petitioner 
filed his application for citizenship on July 13, 1998, thereby expressing his willingness to 
take an oath of allegiance to his adopted country. In addition, his registration for Selec- 
tive Service on September 9, 1980, further indicates his loyalty to the United States. "*** 


The Lee court noted the registration for the Selective Service is an indicia of permanent alle- 
giance without analyzing the issue at length. "8°? One cannot help but conclude that the Lee court 
was stretching for a justification to relieve Lee of the harsh effects of the then recently enacted im- 
migration legislation that would have removed him to a country that was his in origin only. 


In United States v. Morin, "*** a defendant was convicted of murder-for-hire, even though the in- 
tended victim, Dr. Soto, was a Mexican citizen visiting the Philippines, where the crime was intended 
to occur. ®” The Morin court ruled that the victim was nonetheless a national under the Immigra- 
tion and Nationality Act. It reasoned: 


First, the murder of "a national of the United States, while such national is outside the 
United States" is a federal offense punishable by "death or imprisonment for any term of 
years or for life." Morin seeks to escape this offense by alleging that Dr. Soto was not a 
national of the United States, but rather, a Mexican citizen. Citizenship, however, is not 
the sine qua non of "nationality." A "national of the United States" may also be [*300] "a 
person who, though not a citizen of the United States, owes a permanent allegiance to 
the United States." The district court found that because Dr. Soto was a permanent resi- 
dent alien of the United States who had applied for United States citizenship, he was in- 
deed "a national of the United States." We agree - an application for citizenship is the 
most compelling evidence of permanent allegiance to the United States short of citizen- 


ship itself. "°° 


Morin could not be guilty of violating the Federal Act unless Dr. Soto was determined to be a 
United States national. "*’” The court of appeals determined that he was a national by direct refer- 
ence to the Immigration and Nationality Act. °° The law of being a "national" should not be one 
thing when the Department of Justice seeks to prosecute a citizen of a crime which requires as an 
element that the victim be a "national" and another when it seeks to banish someone. Yet it is clear 
that the Morin court had not given the issue of who is a national a treatment that would apply in all 
cases; otherwise, every lawful permanent resident who applied for citizenship would be viewed as a 
national. 


In Shittu v. Elwood, ™” a district court conceded the possibility of one becoming a national by an 
objective demonstration of allegiance, but declined to so find on the facts of that case: 
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I conclude, as other courts before me have concluded, that long-term residency alone 
does not suffice to confer the status of "national." There must be some objective demon- 
stration of permanent allegiance. An application for naturalization is one such objective 
demonstration. Indeed, an applicant for naturalization is required to sign an acknowl- 
edgment of his or her willingness and ability to take an oath of allegiance to the United 
States. Registration for the Selective Service or service in USA Freedom Corps might be 
another such objective demonstration. A long-time permanent resident living an exem- 
plary life, who has confirmed his or her permanent allegiance to the United States and 
its ideals by applying for [*301] naturalization, might be considered a "national of the 
United States." This interpretation of § o1(a)(22) runs parallel to Congress's specific 
provision for the naturalization of lawful permanent residents who have actively served 
in the U.S. Armed Forces. 


The immigration courts should ordinarily consider all such objective indicia of per- 
manent allegiance in determining whether a permanent resident who has applied for 
naturalization is a U.S. "national." Nevertheless, the existence of a single objective 
demonstration of permanent allegiance, such as an application for naturalization, is not 
conclusive if it is contradicted by other evidence showing the applicant's lack of such al- 
legiance. "3° 


Here, the court was judging not the presence of a permanent allegiance as an objective state of 
duty, but the degree to which the individual demonstrated his personal loyalty to the United States 
without any coercive obligation to do so. This line of reasoning is unpersuasive, as any test of nation- 
ality would have to be based on some objective criteria. One could argue that since historically only 
one with a permanent allegiance owed an obligation to defend the state, that once a lawful perma- 
nent resident becomes bound to defend the United States, he becomes a "national." The objective 
determining event that would render an individual a national is when they could be criminally pun- 
ished for failing to perform the services of a "subject" to protect the United States. Thus, one who 
must serve in the military or suffer criminal sanctions, or if in the military obey order on pain of 
sanctions, does owe a permanent allegiance to the United States and is, therefore, a national. Indeed, 
an alien who submitted himself to conscription and then leaves the country is subject to criminal 
prosecution even though he has departed the United States. ™™ This, under Blackstone's summary of 
English law, could only be true if the duty owed was permanent. 


However, in In re Navas-Acosta, ™” the BIA limited noncitizen nationals to mean only individu- 


als born on one of America's [*302] outlying territories. ®™ The BIA expressly stated that the defini- 
tional section of the INA does not provide the "terms and conditions for acquisition of nationality" 
and limited those who acquire nationality at birth to those being born on one of the outlying prov- 
inces or living in such a territory later acquired, as governed by section 308. "** Presently this in- 
cludes American Samoa and Swains Island. "” 


This decision has been followed in the Ninth Circuit, first in Perdomo-Padilla v. Ashcroft "3° and 
then in Reyes-Alcaraz v. Ashcroft. °°’ Perdomo-Padilla involved a long-term, lawful permanent resi- 
dent from Mexico who had applied for naturalization and taken the oath of allegiance in connection 
with [*303] that application. "2° While this is substantially less significant than serving in the armed 
forces to demonstrate that allegiance, the reasoning of Perdomo-Padilla was followed in Reyes- 
Alcaraz, in which the Ninth Circuit addressed the question of whether military service rendered a 
noncitizen a United States national. ™? The petitioner served for over two years in the United States 
Army during the Vietnam War and subsequently four years in the reserve. "**° He was subsequently 
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convicted of an aggravated felony crime of violence--"exhibiting a deadly weapon to a police officer, 
with the intent to resist arrest." ®® When he joined the army, petitioner was required and took an 
oath stating: 


I will support and defend the Constitution of the United States against all enemies, for- 
eign and domestic; that I will bear true faith and allegiance to the same; and that I will 
obey the orders of the President of the United States and the orders of the officers ap- 
pointed over me, according to regulations and the Uniform Code of Military Justice. So 
help me God. "” 


This oath, however, had no meaning in establishing a relationship in which the United States had 
any obligation to treat Reyes-Alcaraz as a national. ®™® The Ninth Circuit held "that service in the 
armed forces of the United States, along with the taking of the standard military oath, does not alter 
an alien's status to that of a ‘national’ within the meaning of the [INA]." 4 


V. THE VULNERABLE STATUS OF THE NONCITIZEN SERVING IN THE ARMED FORCES 


Whatever the merits of the Perdomo-Padilla, Reyes-Alcaraz, and Navas-Acosta statutory con- 
struction, there is a strong argument to be made for considering veterans as noncitizen [*304] na- 
tionals. The Castiglia, Nolan, Lopez, Reyes-Alcaraz, O'Sullivan, and other courts addressing the ques- 
tion of whether a wartime veteran may acquire citizenship or noncitizen nationality have not con- 
templated the implications of their decisions, either on the individuals before them or on the possi- 
ble implications for noncitizen veterans as a class, nor on what deporting these individuals would 
mean for the United States. It is difficult to see how this may have led to a different judicial result. 
Nevertheless, a more thorough analysis of these consequences should spark some congressional ac- 
tion. 


The removal of veterans, particularly those who served during times of hostility, present a num- 
ber of problems that the removal of other aliens do not: (1) There is a moral question as to whether 
the character flaws and, in some instances, the commission of a crime, that would lead to denial of 
citizenship, are themselves the result of the psychological stress of service in war; (2) There is the 
possible loss of native citizenship rendering the individual stateless; (3) There is the possibility of 
criminal charges awaiting the alien in their native land for his service in the war; and (4) There is 
possible exposure to the jurisdiction of the ICC or the courts of their native lands for alleged war 
crimes committed while in an American uniform. 


A. A Profound Question of Morals 


The simple (and what should be a sufficient) determining issue is that American honor and mor- 
als are degraded when it deports those men and women who served it in uniform. If "support our 
troops" is to have any real meaning beyond being a slogan, it must mean that the country has a mu- 
tual obligation or commitment to protect those who protected it. Otherwise, those in the military 
would not be serving America, but being used by her. This loyalty and commitment should not be 
contingent, but categorical and indefinite. This should be regardless of the individual's future mis- 
deeds or failings. The more so when the obvious, but unpleasant, connection is considered between 
combat service and the development in some individuals of psychological problems that often lead 
to crime. 


[*305] The United States has documented a strong connection between those who have experi- 
enced combat and violence, drug addiction, and crime: 
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Economically, unhealed combat trauma costs, and costs, and costs. Recall that more 
than 40 percent of Vietnam combat veterans sampled in the National Vietnam Veterans 
Readjustment Study reported engaging in violent acts three or more times in the pre- 
ceding year. When violence against others results in injury, society incurs the costs of 
medical care and lost productivity of the victims of this violence. Between a tenth and a 
quarter of all males in prison are veterans, and it costs an average of about $ 25,000 per 
year to incarcerate each of them. When combat trauma results in domestic violence and 
pathologic family life, there is an intergenerational transmission of trauma. A number of 
men in our program have children who are currently in prison. "” 


The American Psychological Association Presidential Task Force on Military Deployment Ser- 
vices for Youth, Families and Service Members issued a report on psychological needs of the United 
States Military serviceman and their families. "4° The report notes that, "[s]ince September n, 2001, 
American military service personnel and their families have endured" unprecedented stress, "includ- 
ing unrelenting operational demands and recurring deployments in combat zones." "*’’ It stated 
that, "[a]pproximately 1.5 million American troops have been deployed in support of the war effort; 
one-third of them have served at least two tours in a combat zone, 70,000 have been deployed three 
times, and 20,000 have been deployed at least 5 times." "4° This report was prepared before President 
Bush began the process to significantly increase [*306] the number of troops serving in Iraq. There 
were then 700,000 children in America with at least one parent deployed: 


The strain of separation can weigh heavily on both the deployed parent and the caretak- 
ers left behind. Further, reintegration of an absent parent back into the family often 
leads to complicated emotions for everyone involved. 


Life within many military families is forever changed when a service member de- 
ploys to a combat zone. To date, more than 3,240 Americans deployed in support of the 
GWOT [Global War on Terrorism] have been killed and over 23,000 have returned from 
a combat zone with physical wounds and a range of permanent disabilities (e.g., trau- 
matic brain injury). In addition to these physical wounds, as many as one-fourth of all 
returning service members are struggling with less visible psychological injuries. A ma- 
jority of those deployed to Iraq and Afghanistan report exposure to multiple life- 
changing stressors, and their wartime experiences often challenge their ability to easily 
reintegrate following deployment. Survival strategies, which are highly adaptive in a 
combat environment, are often disruptive to civilian life; interpersonal and family func- 
tioning is inevitably affected by combat exposure. "**? 


The report evaluated independently the various phases of psychological adjustment that a 
service member and his family will have to undergo in connection with his service. ™ It noted that 
for many servicemen there would be significant psychological problems caused by the stress of com- 
bat once returned home. "” 


[*307] Among the behavioral problems that the report predicts might manifest from these psy- 
chological problems are domestic violence, "?* marital discord, and alcohol and drug-related prob- 
lems. "*°? Drug addiction is not an uncommon result of people who are having difficulty coping with 
the psychological trauma of war. "?** It is, perhaps, no coincidence that Castiglia, O'Sullivan, Nolan, 
and Lopez all involved drug-related crimes. 


Indeed, in Castiglia the court expressly observed that Castiglia--who had entered the United 
States at age eight--had served two years in the army in Vietnam, was honorably discharged, but that 
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"[w]hile in the army, Castiglia became addicted to narcotics." " Even though the court, in passing, 
noted that the source of Castiglia's downfall was from a drug addiction [*308] that occurred in Amer- 
ican service in Vietnam, it made no connection between that fact and the quality of American honor 
in deporting this man to a country he had not seen since he was eight. Certainly, Italy had no con- 
nection to the war that led to the destruction of this man's personality. This inability to make this 
basic connection must appear strange indeed to a disinterested observer. America is breaching its 
faith to those it had serve on its behalf for no better reason than the bi-product of their service is that 
they have become less than desirable social individuals. They have become drug-addicts, alcoholics, 
and reprobates who are disturbing, perhaps dangerous, and expensive. Since the United States can 
legally throw them out, it does. The coldness of deporting Castiglia is matched by the hypocrisy that 
it is based on a construction of "morals" that precludes any responsibility of the United States in the 
equation and is indifferent both to the fate of Castiglia and Italy. "°° 


There was no discussion in Nolan, Lopez, or O'Sullivan on the issue of the potential relationship 
between those individuals’ involvement with drugs and their military service. This admittedly would 
not have made a difference under the INA. The law, as now written, provides no mechanism for a 
judge to consider the origin of a character flaw in determining whether an alien would be eligible for 
citizenship. Similarly, if convicted of a drug-trafficking offense or a crime of domestic violence, the 
alien veteran will be as removable as the nonveteran alien. It is difficult to respect a Congress, how- 
ever, that was incapable of making the connection between combat trauma and potential anti-social 
behavior upon the servicemen's return. Would, for instance, the 104th Congress that enacted IRAI- 
RA and AEDPA be comfortable with deporting noncitizen veterans who received expensive-to-treat 
battle wounds? Were they satisfied that there was a moral difference between a man wounded by 
being shot and another by witnessing too many others being shot? 


[*309] If the reason the United States removes undesirable aliens is to prevent them from harm- 
ing its society or individuals from vices or criminal conduct of another culture, the removal of these 
aliens would appear to be having the opposite effect. The United States would be sending individuals 
who developed their character or psychological flaws in service to the United States. The countries 
where they will be deported would have no extraordinary moral obligation to care for them--the 
United States does. Perhaps when there is an absence of a physical injury, the individual's sacrifice is 
too difficult for Congress to grasp. It is worth noting, however, that if a veteran should find that he or 
she is impulsively shoplifting, engaging in domestic violence, or self-medicating with drugs because 
of a traumatic brain injury received in battle, the alien's Purple Heart will not preclude removal. 
This, it is submitted, is morally outrageous. 


B. Creating Statelessness 


Service in a foreign military is grounds for loss of citizenship in many countries, including, in 
some circumstances, the United States. ™ An alien serviceman who was granted conditional citi- 
zenship in the United States, but subsequently lost it because he received a less than honorable dis- 
charge, would have renounced his former citizenship in the process of becoming a United States citi- 
zen. ™>* Thus, by serving in the United States armed forces, an [*310] alien may render himself state- 
less. Having a nationality is in essence the right to have political rights. ™?? It is so fundamental that 
attempting to prevent statelessness has been a core goal of the League of Nations, the United Na- 
tions, and the European Community. °° While the United States has concurred that "everyone has a 
right to a nationality" and that no one should be "arbitrarily deprived of his nationality," as provided 
in the Universal Declaration of Human Rights, "361 the United States routinely removes individuals 
regardless of whether they are or would become stateless as a result. "°° The United States is not a 
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signatory to the International Convention on the Reduction of [*311] Statelessness. S Nor would 
the state of original citizenship that is refusing to accept the individual preclude removal. The Unit- 
ed States may remove an individual even if the country the United States claims as his state of citi- 
zenship does not consent to his return or does not acknowledge him as its citizen. "°°* Thus, when an 
alien veteran of the United States is removed, he is not only losing the protection of the country he 
fought to defend, but he may also be losing any national protection. He becomes a man without a 
country. He loses the benefits of participating in any political entity, the ability to travel with any 
country's diplomatic protection, and the ability to have any civil rights as a national. He becomes 
international political jetsam. 


C. Military Service to America May be a Crime 


Military service to the United States may well be viewed as service to an enemy in another coun- 
try. It may also be viewed as a crime even if the United States was not actively engaged in war against 
the country to which he is being deported. "°° While the [*312] traditional concepts of military ser- 
vice and war present sufficient difficulties to give pause, the present condition of a metaphorical war, 
"the war on terror," gives even greater concern. The enemy is ill-defined and regimes today who are, 
if not allies, not outright enemies of the United States, may later either be taken over by the "forces 
of terror,” or the existing governments may be too weak or ineffectual or indifferent to prevent "sup- 
porters of terror" from wreaking revenge or punishment on those who participated in the American- 
led effort to destroy them. 


The United States, for instance, is not shy about demanding loyalty both of its resident aliens and 
its dual-citizens who are living in the country of their other nationality. Both are subject to charges 
of treason. °° A dual-citizen who gives support to an enemy of the United States while present in 
the country of his other nationality, even when compelled by its laws to support its military efforts 
against the United States, is guilty of treason. In Kawakita v. United States, °°’ the Supreme Court of 
the United States upheld the conviction for treason of a dual-citizen of the United States and Japan. 
Kawakita, while residing in Japan during World War II, took a civilian job as an interpreter assisting 
companies that were engaged in manufacturing munitions with American prisoner-of-war labor. °° 
It was no defense to Kawakita that he was, until 1943, treated in Japan as an "enemy alien," "369 or that 
he was under compulsion to serve in some capacity to further the war effort or be treated as a crimi- 
nal. ™” It was also apparently of no aid to him that had he remained in the United States, he would 
have been imprisoned for also being Japanese. "*” 


An individual thus places himself in peril of severe judgments outside the United States for 
choosing to submit to the draft or [*313] enlist in the United States armed forces--a choice made in 
furtherance of American interests. The United States would seem, in an ordinary world of reciprocal 
moral values, to have an obligation to prevent this individual from being punished for his act of fidel- 
ity to it. 


While if the country of deportation presently would prosecute its citizen for treason or some 
other offense, the alien could argue that he is entitled to withholding of removal based on feared 
persecution in his country of origin; such relief is not available if the offense for which the alien has 
been convicted is a "particularly serious crime," and the relief is only available if the peril is present 
at the time of the alien's removal hearing. °” Thus, if an alien veteran of the Iraq War is found re- 
movable to Jordan or Egypt, he might not be able to persuade an immigration court that his service 
in Iraq threatens him with persecution today. "*”* However, five years after he is deported, he may 
find that the administration of his country has changed, and a law might well be enacted that ren- 
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ders those who fought in the American invasion of Iraq guilty of an offense not presently in exist- 
ence. 


D. Removal and the ICC 


The United States is not a member of the Rome Statute of the ICC ™* in large measure because it 
does not want members of its armed forces subjected to the ICC for their actions. "*” Nevertheless, 
by removing a veteran alien, the United States may [*314] be subjecting that serviceman to the juris- 
diction of the ICC. The ICC: 


[M]ay exercise its jurisdiction if one or more of the following States are Parties to this 
Statute or have accepted the jurisdiction of the Court . . . (a) The State on the territory 
of which the conduct in question occurred or, if the crime was committed on board a 
vessel or aircraft, the State of registration of that vessel or aircraft; [or] (b) the State of 
which the person accused of the crime is a national. "6 


While the meaning of "nationality" is unclear, if the United States is removing someone, it can no 
longer maintain that that individual is its national. "°”” After all, if they were American nationals, they 
could not be removed. Since the ICC has jurisdiction over "genocide, crimes against humanity, war 
crimes, and the crime of aggression," ™”* the United States has been concerned that other countries 
would provide too much elasticity into these concepts and accuse its citizens of offending the amor- 
phous "crime of aggression." ™? While the absence of American membership may preclude its na- 
tionals from being so ensnared, there is nothing to preclude a removed American veteran from being 
subjected to the ICCs jurisdiction. This could lead to the odd spectacle of seeing one who fought in 
an American uniform cross-examined in a court on American actions when he bears no relationship 
to the United States, the United States has no diplomatic right to protest his prosecution, and he 
would, presumably, not be in a mood to paint the favorable image of the country that banished him 
after he fought to defend it. The sheer [*315] theatrical quality that such a spectacle would present 
would make the event more likely to occur. "°° 


VI. CONCLUSION 


Since feudal times, an inviolate ligamen that has been seen as bonding a vassal to a state has 
been service in defense of the sovereign. When that is asked of an alien, and the alien provides it, the 
United States should honor its demand by treating such individuals--even if they lack good moral 
character, even if they sell marijuana or commit other violations of the law--as nationals and pre- 
clude their banishment. Once a resident alien puts on an American military uniform, he should have 
confidence to know that, come what may, the country he is fighting for will provide him the basic 
political rights of a national. This means he will not be deported, he will be allowed to travel under a 
United States passport, and he will receive the full diplomatic protection being an American national 
provides. A sufficient reason for this is that it is an obligation of a nation to those who serve it. The 
individual may be a bad soldier, a felon, or a person of unspeakable moral turpitude--it should not 
matter. Whatever else he may be, he should be an American national. 


If Congress does not wish to grant soldiers citizenship without proof of good moral character, it 
can achieve the result required above simply by bestowing on noncitizen soldiers the status of a 
noncitizen national. "3°" 


[*316] There is a fundamental difference between submitting to military service in a country and 
obeying its other civil laws. It is historically the difference between being a subject with a permanent 
allegiance and an alien with local allegiance. It is the duty of a national, not a temporary resident, 
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and Congress should immediately provide these individuals with a status at least equivalent to that 
of a noncitizen national without further conditions and prevent those who have served in the armed 
forces from ever being removed. This way, even those Congressmen who have never put on a uni- 
form may say with meaning: Semper Fi. 
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n112 Immigration Act of 1990, Pub. L. No. 101-649, § 101(a), 104 Stat. 4978, 5048 (1990); 8 U.S.C. § 1101(a)(43) (2000). 


n113 Immigration & Nationality Technical Corrections Act of 1994 Pub. L. No. 103-416, § 222, 108 Stat. 4305, 4320-22; 8 U.S.C. § 
1101(a)(43) (2000). 


n114 Antiterrorism & Effective Death Penalty Act of 1996, Pub. L. No. 104-132, §§ 1-904, 110 Stat. 1214, 1277-78 (1996). 
n115 Antiterrorism & Effective Death Penalty Act of 1996, Pub. L. No. 104-132, § 440, 110 Stat. 1214, 1277-78. 


n116 Illegal Immigration Reform & Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, §§ 101-671, 231-44, 110 Stat. 3009- 
546, 627 (1996). 


n117 § 321. 


n118 8 U.S.C. § 1101(a)(43)(A)-(U) (2000). 
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n119 8 U.S.C. § 1101(f)(8) (2000). 


n120 See § 1427(a) (establishing the general requirements of good moral character for the five-year residence period); §1427(f) (es- 
tablishing a continuous residency period of only one year for an applicant otherwise eligible who has contributed to national securi- 


ty). 

n121 § 1427(f). 

n122 Act of March 3, 1891, ch. 551, § 1, 26 Stat. 1084 (1891). 

n123 In re Tran, 21 I & N Dec. 291, 292 (BIA 1996) (citing In re Franklin, 20 I & N Dec. 867, 868 (BIA 1994); In re Danesh, 19 I & N 
Dec. 669, 670 (BIA 1988); In re Flores, 17 I & N Dec. 225, 227 (BIA 1980); In re McNaughton, 16 I & N Dec. 569, 574 (BIA 1978); In 
re Baker, 15 I & N Dec. 50, 51 (BIA 1974); In re S, 2 I & N Dec. 353, 357 (BIA, A.G. 1945); In re G, 1 I & N Dec. 73, 76 (BIA, A.G. 
1941)). 

n124 The origin and meaning of the phrase is mysterious. It appears to imply that some criminal acts might not be morally repre- 
hensible, but mere violations of state requirements. Perhaps the phrase was used to convey the notion that some crimes were univer- 
sally condemned and that for these, there would be no excuse of being unaware of the local environment and cultural requirements 
of a new country. This is conjecture as the term's origin seems lost. See generally HENRY SUMNER MAINE, ANCIENT LAWS: 
ITS CONNECTION WITH THE EARLY HISTORY OF SOCIETY AND ITS RELATION TO MODERN IDEAS 48-78 (John 
Murray) (1920) (1861) for a sense of the view of the cultural norms and variability of the law in the period preceding the develop- 
ment of this concept. 


n125 Jordan v. De George, 341 U.S. 223, 236 n.9 (1951) (Jackson, J., dissenting) (quoting an administrative opinion approved by the 
Board and Attorney General). 


n126 In re P, 61 & N Dec. 795, 797-98 (BIA 1955) (reasoning that because the offense involved intent to deceive and mislead it was 
necessarily wrong and morally reprehensible). 


n127 Ponzi v. Ward, 7 F. Supp. 736, 738 (D. Mass. 1934). The actual offense that Mr. Ponzi was convicted of was that of mail fraud. 
It is noteworthy, however, that "Ponzi Schemes" became the subject of SEC regulation and pyramid investment schemes were cer- 
tainly not universally understood as an inherent evil before securities regulation. See Thayer Watkins, History and Nature of Ponzi 
Schemes, available at http://www.sjsu.edu/faculty/watkins/ponzi.htm. 

n128 Velez-Lozano v. INS, 463 F.2d 1305, 1307 (D.C. Cir. 1972). Here a criminal judge advised the immigration court that violation 
"was an unfortunate response to an exceptional situation rather than evidence of an antisocial pattern of behavior." Id. at 1309 
(Fahy, J., concurring in part, dissenting in part). Perhaps an unfortunate slip in complicated circumstances. Nevertheless, the immi- 
gration court ordered the alien deported. But see Lawrence v. Texas, 539 U.S. 558 (2003) (holding a Texas statute making it a crime 
for two persons of the same sex to engage in intimate sexual conduct violates the Due Process Clause). 

n129 Inre J, 2 1 & N Dec. 533, 534 (BIA 1959); In re S, 8 I & N Dec. 409 (1959). But see, Lawrence, 539 U.S. at 558. 

n130 In re M, 2 I & N Dec. 525 (BIA 1946). But see Roe v. Wade, 410 U.S. 113, 154, 162-66 (1973). 

n131 8 U.S.C. § 1182(a)(2)(A), (D) (2000). 

n132 § 1182(a)(2)(B). 

n133 § 1227 (a)(1). 

n134 § 1227(a)(2)(A)(i). 

n135 § 1227(a)(2)(A)(ii). 

n136 § 1227(a)(2)(AD(iii). 

n137 8 U.S.C. § 1227(a)(2)(C) (2000). 

n138 § 1227(a)(2)(E). 

n139 8 U.S.C. § 1251(b) (1986). 


n140 Lisa R. Fine, Preventing Miscarriages of Justice: Reinstating the Use of "Judicial Recommendations Against Deportation," 12 
GEO. IMMIGR. L.J. 491, 506 & n.102 (1998). 


n141 Fine, supra note 140, at 506-07. 


n142 Repealed by Section 304(b) of the Illegal Immigration Reform & Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, § 
304(b), 110 Stat. 3009-3597 (1996). 
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n143 INA § 241(b)(3)(A) (codified as 8 U.S.C. § 1231). 


n144 § 241(b)(3)(B). The full section of the statute provides: 


Restriction on removal to a country where alien's life or freedom would be threatened. (A) In general.--Notwithstanding para- 
graphs (1) and (2), the Attorney General may not remove an alien to a country if the Attorney General decides that the alien's life or 
freedom would be threatened in that country because of the alien's race, religion, nationality, membership in a particular social 
group, or political opinion. (B) Exception.--Subparagraph (A) does not apply to an alien deportable under section 1227(a)(4)(D)... 
or if the Attorney General decides that--(i) the alien ordered, incited, assisted, or otherwise participated in the persecution of an in- 
dividual because of the individual's race, religion, nationality, membership in a particular social group, or political opinion; (ii) the 
alien, having been convicted by a final judgment of a particularly serious crime, is a danger to the community of the United States; 
(iii) there are serious reasons to believe that the alien committed a serious non-political crime outside the United States before the al- 
ien arrived in the United States; or there are reasonable grounds to believe that the alien is a danger to the security of the United 
States. 


For purposes of clause (ii), an alien who has been convicted of an aggravated felony (or felonies) for which the alien has been 
sentenced to an aggregate term of imprisonment of at least 5 years shall be considered to have committed a particularly serious 
crime. The previous sentence shall not preclude the Attorney General from determining that, notwithstanding the length of sentence 
imposed, an alien has been convicted of a particularly serious crime. For purposes of clause (iv), an alien who is described in section 
1227(a)(4)(B) . . . shall be considered to be an alien with respect to whom there are reasonable grounds for regarding as a danger to 
the security of the United States. 


§ 241(b)(3)(B). 
n145 8 U.S.C. § 1231(b)(3)(B) (2000). 
n146 § 1231. 
n147 § 1229b(a). 
n148 § 1229b(d)(3). 
n149 Romanishyn v. Attorney General, 455 F.3d 175, 183 (3d Cir. 2006). 


n150 See Jeremiah Jenks et al., The Immigration Problem: A Study of American Immigration Conditions and Needs 1 (5th ed. 
1922). 


n151 Id. at 53-54, 440-42. 
n152 Id. 
n153 Id. at 59. 


n154 Saravia-Paguada v. Gonzales, 488 F.3d 1122 (9th Cir. 2007). In this case: 


A Honduran national who [had ]been an LPR [lawful permanent resident] in the United States since 1966 and [had] returned 
to Honduras only once for a brief stay . . . [was deported notwithstanding that] he was raised in the United States from an early age 
and has no appreciable ties to his native country . . . [and that] his mother, daughter and siblings are either U.S. citizens or LPRs 
who live in the United States. 


Id. at 1124. See also Silva-Rengifo v. Gonzales, 473 F.3d 58, 60, 71 (3d Cir. 2007) (detailing the deportation of a citizen of Co- 
lombia and legal permanent resident of the United States for thirty-eight years. Order reversed and remanded for consideration un- 
der the Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment); Toussaint v. Gonzales, 
455 F.3d 409, 410 (3d Cir. 2006) (explaining how Toussaint, a widow with six American-citizen children, was born in Haiti in 1954, 
entered the United States as a lawful permanent resident in 1970, never returned to Haiti, and was deported thirty-three years after 
admission in 2003.); Romanishyn v. Gonzales, 455 F.3d 175, 178 (3d Cir. 2006) (deporting a twenty year old Ukrainian born on July 
14, 1984 who was admitted as refugee on March 11, 1996 at age eleven); Theagene v. Gonzales, 411 F.3d 1107, 1109 (9th Cir. 2005) 
(deporting a Haitian national twenty-six years after admission, who entered the country at age six and honorably separated from 
United States Navy after participating in Gulf War combat operations); Bitterman v. Ashcroft, 106 Fed. App'x 699, 701 (10th Cir. 
2004) (deporting a Canadian-born adopted by a United States-citizen mother and Canadian father even though "[h]e entered the 
United States with his parents when he was eight years old and has resided [there] with his mother ever since."'); Saint Fort v. Ash- 
croft, 329 F.3d 191, 193 (1st Cir. 2003) (deporting a twenty-seven year old Haitian who entered the United States at twelve); Hughes 
v. Ashcroft, 255 F.3d 752, 755 (9th Cir. 2001) (deporting a forty-one year old man, who was adopted by United States-citizen parents 
as infant from Poland); Goncalves v. Reno, 144 F.3d 110, 112, 134 (1st Cir. 1998) (deporting a man who was a "permanent resident 
alien for twenty-five years," who arrived at age 3 because he committed crimes of moral turpitude); Choeum v. INS, 129 F.3d 29, 33 
(1st Cir. 1997) (deporting a twenty-seven year old Cambodian orphan who entered the United States as a refugee at sixteen). 


n155 The Supreme Court stated in Woodby: 


To be sure, a deportation proceeding is not a criminal prosecution. But it does not syllogistically follow that a person may be 
banished from this country upon no higher degree of proof than applies in a negligence case. This Court has not closed its eyes to the 
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drastic deprivations that may follow when a resident of this country is compelled by our Government to forsake all the bonds 
formed here and go to a foreign land where he often has no contemporary identification. In words apposite to the question before us, 
we have spoken of "the solidity of proof that is required for a judgment entailing the consequences of deportation, particularly in 
the case of an old man who has lived in this country for forty years... ."' 


Woodby v. INS, 385 U.S. 276, 285 (1966) (quoting Rowoldt v. Perfetto, 355 U.S. 115, 120 (1957)) (internal citation omitted). See 
also Sentenced Home (PBS television broadcast 2007), available at http://www.pbs.org/independentlens/sentencedhome/film.html# 
(chronicling graphic depiction of the pain caused by removal). 


n156 This is an assumption worthy of scrutiny. First, no society ever eliminates all the individuals it considers, for whatever reason, 
to be undesirable. There will always be some people who will be considered by the majority to be undesirable. The idea that the way 
society should deal with problems is by eliminating the "undesirables," whether by deportations or other techniques, to cleanse and 
purify a society has led to some rather horrific results. See, e.g., SAMANTHA POWER, "A PROBLEM FROM HELL": AMERICA 
AND THE AGE OF GENOCIDE (Basic Books 2002) (discussing, among other things, genocide in Nazi Germany, Cambodia, Iraq, 
Bosnia, Rwanda, and Srebrenica). Thus, as in Hawthorne's short story The Birthmark, a society can obsess over what it perceives an 
imperfection and, in the efforts to eliminate it, kill all else that is beautiful in that society. See NATHANIEL HAWTHORNE, THE 
BIRTHMARK, in THE COMPLETE NOVELS AND SELECTED TALES OF NATHANIEL HAWTHORNE 1021 (Norman 
Holmes Pearson ed., Random House 1937). Second, the deportation of criminal aliens does not necessarily make America safer. The 
world has become more of a seamless community than it has been in the past. This applies both to legitimate trade and criminal 
trade. Thus, when the United States deports drug dealers and gang members to Central America, it may think it is improving the se- 
curity of America. However, these individuals are going to countries that have poor or corrupt law enforcement, and in which they 
can ply their trade with a competitive edge learned in America. There will be less to prevent them from carrying on their drug- 
selling activities both in their native country to which they have been removed, and, since the profit from this activity is in the United 
States, from preying upon the United States in a country that will make it harder for our law enforcement to intervene. The net ef- 
fect would be that American street thugs can graduate into international drug traffickers. This hardly makes America safer. See 
Ana Arana, How the Street Gangs Took Central America, 84 FOREIGN AFF. 98 (2005). Third, the deportation of one alien affects his 
entire family, many of which are often citizens. Even an aggravated felon who has sold a half-pound of marijuana to an undercover 
agent may be a good husband and father. Removing the father may thus render his children more vulnerable and increase their risk 
of engaging in socially bad behavior. 


n157 See Americanus, Letter to the Printer of the Gazette, Rattlesnakes for Felons, May 9, 1757, in BENJAMIN FRANKLIN: 
WRITINGS 359-61 (J.A. Leo Lamay ed., 1987) (Americanus was one of Benjamin Franklin's known pseudonyms). The letter satiri- 
cally suggests that the colonies be allowed to issue a sentence of "transportation" on their rattlesnakes and send them to Great Brit- 
ain where their disposition might be improved by the change in climate. This piece was written in response to Great Britain's prohi- 
bition on colonial laws preventing or discouraging the "Importation of Convicts from Great Britain." Id. at 359. 

n158 See infra notes 195-209. 

n159 It should be noted that the cases discussed here are those with published opinions in the circuit courts only. This is but the 
very tip of the iceberg of removal cases. There are no reliable statistics on the total number of removal cases that involve veterans. 
The author, for instance, had a case in which the alien, rather than contest the government's removal proceeding, went to the em- 
bassy of his birth, obtained a passport, and left with all the love for America that Shakespeare's Coriolanus expressed for the Rome 
he felt rejected him. His diatribe on the relatively craven behavior of the high-ranking government officials during their youth, ver- 
sus his own conduct, left an indelible impression. His rage at the injustice was palpable. Also, the circuits do not always publish opin- 
ions. See Ifill v. Gonzales, 201 F. App'x 223 (5th Cir, 2006)(per curiam). 

n160 184 F.2d 491 (9th Cir. 1950). 

n161 Id. at 492. 

n162 Id. at 493. 

n163 Id. 

n164 50 U.S.C. app. §§ 301-18 (1940). 

n165 Yuen Jung, 184 F.2d at 493. 

n166 Yuen Jung, 184 F.2d at 492. 

n167 Id. at 493-94, 

n168 Id. at 495. 


n169 Id. Oh, to live in the presence of such thinking again. The present scheme, of course, offers little forgiveness and no possibility 
of redemption for this particular offense or for many others. 


n170 350 F.2d 719 (2d Cir. 1965). 


n171 Id. at 721. 


n172 Id. 


n173 Id. 


n174 Id. 


n175 Id. at 722. 


n176 8 U.S.C. § 1101(a)(43)(G) (2005). 


n177 Pignatello, 350 F.2d at 721-22. 
n178 Pignatello, 350 F.2d at 722. 
n179 Id. 

n180 Id. 

n181 Id. at 722-23. 

n182 Id. at 723. 

n183 Id. 

n184 Pignatello, 350 F.2d at 723. 
n185 Id. 

n186 Id. 

n187 Id. at 726. 

n188 394 F. Supp. 1208 (D. Or. 1975). 
n189 Brodie, 394 F. Supp. at 1210. 


n190 Id. at 1209-10. 


n191 Id. at 1210 (citing Boutilier v. INS, 387 U.S. 118 (1967)). See also S. Rep. No. 748, at 3343 (1965). 


n192 Brodie, 394 F. Supp. at 1210. 


n193 Id. at 1211. 
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n194 Id. The court relied on the changes in the Model Penal Code legalizing homosexual acts between consenting adults; the Ameri- 
can Psychiatric Association removing homosexuality from its list of mental illnesses, and that "[g]ay rights groups demonstrate an- 


nually in many cities and campaign responsibly throughout the year for legislative and attitudinal changes." Id. 


n195 104 F.3d 1127 (9th Cir. 1996). 
n196 Id. at 1129. 
n197 Id. 


n198 Id. 


n199 Santamaria-Ames, 104 F.3d at 1130, 1132. 


n200 Id. at 1132. 

n201 Id. at 1132-33. 

n202 108 F.3d 1101 (9th Cir. 1997). 
n203 Id. at 1103. 

n204 Id. at 1102. 


n205 Id. 
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n206 Id. 

n207 Id. 

n208 Castiglia, 108 F.3d at 1103. 
n209 Id. at 1104. 

n210 334 F.3d 189 (2d Cir. 2003). 
n211 Id. at 191. 

n212 Id. 

n213 Id. 

n214 Id. 

n215 Id. 


n216 Nolan, 334 F.3d at 191. This was done under 8 C.F.R. § 239.2(f) (2000) and apparently was intentionally removed from the 
regulations in 8 C.F.R. § 239.2 (2003). This regulation provided that "[a]n immigration judge may terminate removal proceedings to 
permit an alien to proceed . . . with a petition for naturalization when," among other things, "the alien has established prima facie 
eligibility for naturalization." § 239.2(f). As a procedural matter, it would appear that an alien has the right to petition a federal dis- 
trict court directly to have his naturalization application adjudicated. See O'Sullivan v. USCIS, 453 F.3d 810, 812 & n.1 (7th Cir. 
2006) (citing 8 U.S.C. § 1421(d) (2000)). 


n217 Nolan, 334 F.3d at 192. 
n218 Id. 
n219 Id. 
n220 Id. 


n221 Nolan, 334 F.3d at 192 (quoting BIA Order at 2) (brackets removed from original quote). Here, the logic of the "but for being 
in proceedings" is somewhat puzzling, as the INA specifically permits a veteran to file for naturalization even if in removal proceed- 
ings. See INA §§ 318, 327, 329 (codified as 8 U.S.C. §§ 1430, 1438, 1440). The BIA has a remarkable inability to discuss significant 
legal issues raised. See Smriko v. Ashcroft, 387 F.3d 279, 281 (3d Cir. 2004) ("[W]e conclude that the Board member charged with 
examining Smriko's case clearly acted arbitrarily and capriciously by issuing an affirmance without opinion, in violation of the 
BIA's streamlining regulations, with respect to a case presenting novel and substantial legal issues without precedent."') The circuit 
courts have noted, when the BIA does write an opinion, there is a lack of cogent legal analysis and failure to provide basic due pro- 
cess. See, e.g., Benslimane v. Gonzales, 430 F.3d 828 (7th Cir. 2005) in which Judge Posner notes: 


In the year ending on the date of the argument, different panels of this court reversed the Board of Immigration Appeals in 
whole or part in a staggering 40 percent of the 136 petitions to review the Board that were resolved on the merits. The corresponding 
figure, for the 82 civil cases during this period in which the United States was the appellee, was 18 percent. Our criticisms of the 
Board and of the immigration judges have frequently been severe. 


Id. at 829. See also Dawoud v. Gonzales, 424 F.3d 608, 610 (7th Cir. 2005) (""[The immigration judge's] opinion is riddled with 
inappropriate and extraneous comments."'); Ssali v. Gonzales, 424 F.3d 556, 563 (7th Cir. 2005) ("This very significant mistake sug- 
gests that the Board was not aware of the most basic facts of [the petitioner's] case . . . .""); Sosnovskaia v. Gonzales, 421 F.3d 589, 
594 (7th Cir. 2005) (stating "[t]he procedure that the [immigration judge] employed in this case is an affront to [petitioner's] right to 
be heard . . . ."'); Soumahoro v. Gonzales, 415 F.3d 732, 738 (7th Cir. 2005) (finding the immigration judge's factual conclusion is 
"totally unsupported by the record"); Grupee v. Gonzales, 400 F.3d 1026, 1208 (7th Cir. 2005) (stating the immigration judge's un- 
explained conclusion is "hard to take seriously"); Kourski v. Ashcroft, 355 F.3d 1038, 1039 (7th Cir. 2004) ("There is a gaping hole 
in the reasoning of the board and the immigration judge . . . .''); Niam v. Ashcroft, 354 F.3d 652, 654 (7th Cir. 2003) ("The elemen- 
tary principles of administrative law, the rules of logic, and common sense seem to have eluded the Board in this as in other cases."). 
Other circuits have been as critical. See Chen v. U.S. Dep't of Justice, 426 F.3d 104, 115 (2d Cir. 2005) (stating the immigration 
judge's finding is "grounded solely on speculation and conjecture"); Fiadjoe v. Attorney General, 411 F.3d 135, 154-55 (3d Cir. 
2005) (finding the immigration judge's "hostile" and "extraordinarily abusive" conduct toward petitioner would "by itself . . . re- 
quire a rejection of his credibility finding"); Korytnyuk v. Ashcroft, 396 F.3d 272, 292 (3d Cir. 2005) ("[I]t is the [immigration 
judge's] conclusion, not [the petitioner's] testimony, that 'strains credulity ....'"); Lopez-Umanzor v. Gonzales, 405 F.3d 1049, 1054 
(9th Cir. 2005) ("[T]he [immigration judge's] assessment of Petitioner's credibility was skewed by prejudgment, personal specula- 
tion, bias, and conjecture . . . .''); Wang v. Attorney General, 423 F.3d 260, 269 (3d Cir. 2005) ("The tone, the tenor, the disparage- 
ment, and the sarcasm of the [immigration judge] seem more appropriate to a court television show than a federal court proceed- 
ing."'). See also Cham v. Gonzales, 445 F.3d 683, 686 (3d Cir. 2006); Shah v. Attorney General, 446 F.3d 429, 434, 437 (3d Cir. 2006). 


n222 Nolan, 334 F.3d at 192-93. 
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n223 The INS ceased to exist as an independent agency on March 1, 2003. See Homeland Security Act of Nov. 25, 2002, Pub. L. No. 
296, §§ 1-1717, 116 Stat. 2135 (2002). Many of its functions were transferred from the INS to the Department of Homeland Security. 


n224 Nolan, 334 F.3d at 193. 

n225 Id.; 8 U.S.C. § 1227(a)(2)(A) (iii) (2000). 
n226 Nolan, 334 F.3d at 194-95. 

n227 Id. at 196. 

n228 Id.; 8 U.S.C. § 1440(b) (2000). 


n229 Nolan, 334 F.3d at 196. Specifically, the court found it encompassed all of INA §§301-361 (codified as 8 U.S.C. §§ 1401-1504). 
Id. 


n230 Nolan, 334 F.3d at 196 (quoting 8 U.S.C. § 1427(a) (2000)). 

n231 Id. (quoting 8 U.S.C. § 1440(b) (2000)). 

n232 Nolan, 334 F.3d at 197. 

n233 Id. 

n234 Id. (quoting 8 U.S.C. § 1439(e) (2000)). 

n235 Nolan, 334 F.3d at 197. 

n236 Id. 

n237 Nolan, 334 F.3d at 197 (emphasis in original). 

n238 Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984); Nolan, 334 F.3d at 197-96. 
n239 Nolan, 334 F.3d at 198. 

n240 Id. at 198-99, 

n241 Id. (referring to the Act of 1940 § 324 (codified as 8 U.S.C. § 724 (1940)). 
n242 Nolan, 334 F.3d at 198-99; 8 U.S.C. § 723a (Supp. V. 1941-46). 

n243 Nolan, 334 F.3d at 199 (citing the Act of 1940 § 324A (codified as 8 § U.S.C. §724a(b)(4) (Supp. V. 1941-46))). 
n244 Nolan, 334 F.3d at 200-01. 

n245 Id. at 201. 

n246 416 F.3d 455 (5th Cir. 2005). 

n247 Lopez, 416 F.3d. at 456. 

n248 Id. 

n249 Id. 

n250 Id. 

n251 Id. 

n252 Id. 

n253 Lopez, 416 F.3d at 456. 

n254 Id. 

n255 Id. 


n256 Lopez, 416 F.3d at 456. 


n257 Id. 


n258 Id. at 457. 


n259 Id. at 457 (citing Wilson v. INS, 43 F.3d 211, 213 (5th Cir. 1995)). 


n260 Nolan, 334 F.3d at 198; Lopez, 416 F.3d at 457. 
n261 453 F.3d 809 (7th Cir. 2006). 

n262 Id. at 812, 816. 

n263 O'Sullivan, 453 F.3d at 810. 

n264 Id. 


n265 Id. at 810-11. 
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n266 Id. at 811. Unlike for other aliens, those who served in the United States armed forces during designated periods of hostilities 


may seek to naturalize even though removal proceedings are pending against them. 8 C.F.R. § 329.2 (2007). 


n267 O'Sullivan, 453 F.3d at 811. 

n268 Id; 8 U.S.C. § 1421(c) (2000). 

n269 O'Sullivan, 453 F.3d at 811. 

n270 Id. 

n271 Id. at 811 (citing 8 U.S.C. §1252(b)(4) (2000)). 
n272 O'Sullivan, 453 F.3d at 812. 

n273 Id. at 815. 


n274 O'Sullivan, 453 F.3d at 815. 


n275 Id. (emphasis in original) (parallel citations added). 


n276 See Montgomery, supra note 36, at 400. 
n277 Id. at 406 (emphasis in original). 

n278 Id. at 408. 

n279 411 F.3d 1107, 1113 (9th Cir. 2005). 
n280 Id. 

n281 Id. at 1109. 

n282 Id. 


n283 Id. at 1113 n.6. 


n284 Thus, for instance, the European Convention on Nationality, provides: "Persons possessing the nationality of two or more 


State Parties shall be required to fulfil [sic] their military obligations in relation to one of those States Parties only." European Con- 


vention on Nationality, Nov. 6, 1997, Europ. T.S. No. 166 9 & art. 21. Further, that if a national of two countries is in a nonparty 


state or is not a national of that state, he may choose to perform his military obligation in either country of his nationality, however, 


there is no provision for him satisfying his military obligation by serving in the military of a country in which he is not a national. 
See id. at 9 & art. 21.3(b). The assumption, apparently, that such a country has no right to require such service. 


n285 8 U.S.C. § 1101(a)(22) (2000) (emphasis added). 


n286 WILLIAM BLACKSTONE, 1 COMMENTARIES ON THE LAWS OF ENGLAND: A FACSIMILE OF THE FIRST EDI- 


TION OF 1965-69, at 357-58 (1979). 


n287 BLACKSTONE, supra note 286, at 354. 
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n288 Id. 

n289 Id. at 354-55. 
n290 Id. at 357-58. 
n291 Id. at 358. 
n292 Id. at 358. 


n293 BLACKSTONE, supra note 286, at 358. An unusual, and for that reason, interesting case, tests the outer boundaries of the 
British notion of an "alien" only owing a temporary allegiance. William Joyce, a/k/a Lord Haw Haw, was a Nazi radio propagandist 
during World War II. See Rex v. Joyce, 62 T. L. R. 57 (A.C. 1945), reproduced in, 40 AM. J. INT'L L. 210, 211 (1946). Joyce was 
born in the United States in 1906 and thus was an American natural born citizen himself. Id. His parents left the United States with 
him when he was three and brought him to Ireland, where he remained until the treaty of Union in 1921. Id. He then moved with his 
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